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FOREWORD 


Among its duties under the rules of the House of Representatives, 
the Committee on Government Operations is required to study “the 
operation of Government activities at all levels with a view to deter- 
mining its economy and efficiency” and to evaluate “the effects of 
laws enacted to reorganize the legislative and executive branches of 
the Government.”’ Pursuant to this requirement, the committee has 
undertaken continuous studies of economy and efficiency in the 
executive departments and regulatory agencies. Three principal 
factors that affect economy and efficiency of Government operations 
are administrative organization, procedure, and practice. 

As part of its present study, the committee prepared a compre- 
hensive questionnaire dealing with these three factors and asked the 
executive departments and regulatory agencies to reply to it. 

In the present publication the committee makes available the 
agencies’ own views of their powers, organization and decision-making 
processes as reflected in the responses to the committee’s question- 
naire. A report summarizing these responses and indicating major 
current and recurring problems of administrative procedure affecting 
the economy and efficiency of Government operations will follow. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11A—INDEPENDENT AGENCIES 
(Atomic Energy Commission) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Atomic Energy Commission :) 


NoveMBER 19, 1956. 
Mr. Lewis L. Srravss, 
Chairman, Atomic Energy Commission, 
Washington, D.C. 

Dear Mr. Cuatrman: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government Op- 
erations is undertaking a survey and study of administrative organi- 

zations, procedure and practice in the Federal agencies. We are 
enclosing a questionnaire, and we request that you furnish the com- 
mittee the answers to the questionnaire on the dates shown in the 
following schedule: Section I: Rulemaking, December 20, 1956; Sec- 
tion II: Adjudication, J: anuary 15, 1957; remaining sections, February 
15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wiuram L. Dawson, Chairman. 
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QUESTIONNAIRE SUBMITTED TO THE INDEPENDENT AGENCIES 
BY THE EXECUTIVE AND LEGISLATIVE REORGANIZATION 


SUBCOMMITTEE OF THE HOUSE GOVERNMENT OPERATIONS 
COMMITTEE 
PREFACE 


Government operations involve procedure and subject-matter. 
The Congress and the public are vitally interested in the achievement 
of the purposes for which legislation is enacted. Government exists 
to achieve public purposes. The procedures of Government deter- 
mine so largely the nature of public programs that the Congress and 
the public must have a knowledge and understanding of Government 
procedures if they are to evaluate Government programs and make 
the decisions which self-government requires. In Government, par- 
ticularly, the means or procedures cannot be divorced from the ends 
or the purposes. 

Under the rules of the House of Representatives the Committee on 
Government Operations has the duty of overall study of matters of 
organization and operations in the Federal departments and agencies. 
Accordingly, the committee is sending this questionnaire to most of 
the Federal departments and agencies. The purpose is to gather 
information on present Government procedures especially as they 
affect the public by whom and for whom our Government has been 
established. The committee expects to make the information 
gathered available for the use of Members of the Congress and the 
public. 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, 
PROCEDURE, AND PRACTICE 


IntTropuctory Notre 


In answering this questionnaire the following considerations apply 
as guidelines: 

The term “agency”? means each officer, employee, or other person 
or persons vested with power under authority of the United States 
of America to act in the form of rulemaking, adjudication, or any 
other type of action, and whose actions have the force and effect of 
law or are binding and controlling in any manner whatsoever under 
the authority of the United States of America. 

These questions apply not only to the more customary forms of 
agency rulemaking and adjudication, but to all forms of agency action, 
including (a) the granting and administration of contracts, loans, 
licenses, benefits, etc.; (6) the statutory and agency terms, conditions 
and procedures under which such grants are made and administered ; 
and (c) the statutory and agency terms, conditions, and procedures 
for revocation, withdrawal, and termination of such grants. By way 
of example, the statutory and agency standards for the making of 
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loans or contracts should be considered, the statutory and agency 
standards and procedures for the imposition of loan or contract terms 
and conditions, whether by general rule or in individual cases, the 
statutory and agency standards and procedures for loan or contract 
termination, and all agency action pursuant to such standards and 
procedures in individual cases. 


I. RULEMAKING 


1. What legislative or quasi-legislative powers—often referred to as 
rulemaking—does your agency exercise? 
(a) Give statutory reference to, and brief description of, each 
such power. 
(6) Who is authorized by statute to exercise it? 
(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed 
pursuant to a general grant of authority to make any or all rules 
necessary for the administration of the relevant act. Please set forth 
the statutory provisions. 

3. Describe for each of the categories listed in 1 through xm rule- 
making process followed as to— 
(a) Manner of collection of data for determination. 
(b) Extent of notice to interested persons. 
(c) Hearing and extent of public participation therein. 
(d) Extent of agency statement of reasons for rules adopted. 
(e) Manner of public or other dissemination or availability of 
rules, 
1. Procedural rules. 
11. Substantive rules. 
11. General statements of policy. 
Iv. interpretative rules. 
v. Statements of the ge neral course and method by which functions are 
channeled and determined. 
vi. Rules relating to the availability of infor mation to the public and 
public access to or denial of matter contained in the agency's files. 
vit. Rules relating to public property, including the use and disposi- 
tion of land. 
vit. Rules relating to the making of loans to public or private parties. 
1x. Rules relating to the making of grants of public funds to private 
- public parties for rehabilitation, educational, and other purposes. 
Rules or instructions relating to standards for negotiation of and 
ihe: grant of contracts. 
xr. Practice manuals for field or other agency personnel explaining 
the law administered or the agency’s policies thereon. 
xi1. Rules of practice. 
x1. Rules relating to agency management, organization, and per- 
sonnel. 
4. Set forth any statutory provision relating to any rulemaking 
function of your agency requiring: 
(a) Notice. 
(6) Hearing. 
(c) Record of the hearing. 
In each case, indicate the type of notice given, the type of 
hearing afforded, and the type of record kept. 
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5. Describe briefly, citing pertinent statutory and other authority 
therefor, the procedures or practice of your agency insofar as they are 
not covered in your answers to question 3, for: 

(a) Written submissions of views. 

(6) The forms for written submissions. 

(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions; and 
(g) Appeals therefrom. 

6. (a) Has your agency afforded public participation in rulemaking 
when not required by statute to do so? If so, please explain fully, 
giving reasons for the agency action. 

(b) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
existing (a) rules, and (6) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc? Explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for the issuance, amendment, or repeal of a rule. 

During the vears 1955 and 1956, how many petitions relating to 
rulemaking did your agency receive and how many modifications in 
rules were based on such petitions? Compare with number of similar 
actions initiated by the agency. 

9. What proportion of the rules made by your agency involve: 

(a) Any military, naval, or foreign affairs function of the 
United States; or 

(b) Any matter relating to agency management or personnel; or 

(c) Publie property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

The Administrative Procedure Act does not require notice or public 
rulemaking proceedings concerning the matters listed above. Do you 
regard public participation in any of these matters as desirable? If 
not, please state why. Does your agency use advisory groups in 
formulating such rules? If so, please state the reasons therefor and 
the extent of such use. 

10. (a) Is it the practice of your agency to accompany any rule 
issued after informal proceedings with a recital that all relevant matter 
presented to the agency has been considered? If so, do you list sub- 
missions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. (a) Deseribe the general circumstances under which your agency 
finds good cause for making the effective date of a rule less than 30 
days after its publication or service and set forth all such rules promui- 
gated during the last 2 years. 

(6) Under what circumstances has your agency found that the re- 
quired publication of any substantive rule need not be 30 days prior 
to its effective date because the rule was one granting or recognizing 
exemption or relieving restriction? Please set forth all such rules 
promulgated within the last 2 years. 
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12. Does your agency have specific statutory authority to issue 
emergency rules? If so, please set forth the statutory provisions and 
all such rules promulgated during the last 2 years. 

13. Describe in summary form, by classes or groups, the rulings 
issued during the years 1955 and 1956, and submit repres sentative 
copies of rulings. 

14. As to each rulemaking power, comment on the adequacy 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented : 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congressional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law com- 
mitted to agency discretion? Specify the statutory language 
involved. 

(e) Where matters are left to agency discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 





Il. ApsuDICATION 


What judicial or quasi-judicial powers—often referred to as ad- 
sditettae your agency exercise? 

(a) Give statutory reference to, and brief description of, each 
such power. 

(b) Who is authorized by statute to exercise it? 

(c) If delegated by or within your agency, what office or organ- 
ization unit is authorized to exercise it? 

To what extent are the functions of your agency performed pur- 
suant to a general grant of authority to make any or all adjudications 
necessary for the administration of the relevant act? Please set forth 
the statutory provisions. 

3. Describe briefly for each category, 1 through vu, citing pertinent 
authority therefor, the procedural practices and rules in every class 
of adjudication by your agency required by statute or the constitu- 
tion to be determined on the record after opportunity for an agency 
hearing for: 

(a) Notice to parties. 

(b) Intervention. 

(c) Complaint, application, declaration, or similar pleading. 

(d) Answer, reply, or similar responsive pleading. 

(e) Amendments and supplemental pleadings. 

(f) Motions. 

(9) Prehearing and pretrial conference and agreement. 

(h) Voluntary withdrawal or dismissal of proceedings by re- 
quest of private parties 

(i) Discontinuance or dismissal of proceedings by agency 
action. 
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(7) Consent orders. 
(k) Default adjudication. 

1. Proceedings in general between private parties in which the Govern- 
ment is not directly a party. f 

11. Proceedings in general in which the Government directly 1s a party 
to the proceeding. 

111. Decisions and/or opinions relating to the availability of informa- 
tion to the public and public access to or denial of matter contained in the 
agency’s files. ; 

tv. Decisions and/or opinions relating to publie property, including 
the use and disposition of land. 

v. Decisions and/or opinions relating to the making of loans to public 
or private parties. 

vi. Decisions and/or opinions relating to the making of grants of 
public funds to private and public parties for rehabilitation, educational, 
and other purposes. 

vit. Decisions and/or opinions relating to contract disputes and stand- 
ards for negotiation of and the grant of contracts. 

4. Set forth any statutory provision relating to any adjudication 
function of your agency requiring: 

(a) Notice. 

(6) Hearing. 

(c) Record of the hearing. 

In each case, indicate the type of notice given, the type of 
hearing afforded, and the type - record kept. 

5. Describe briefly, citing pertinent authority therefor, the pro- 
cedures or practice of your agency insofar as they are not covered in 
your answers to question 3, for: 

(a) Written submission of views. 

(6) The forms for written submissions. 
(c) Oral submissions. 

(d) Intervention. 

(e) Consolidation of proceedings. 

(f) Initial or recommended decisions. 
(g) Appeals therefrom. 

6. (a2) Has your agency afforded full adjudication of disputed 
administrative actions when not required by statute to do so? If so, 
please explain fully, giving comme ae the agency action. 

(6) In what situations, despite a statutory requirement for notice 
or hearing, does your agency find that notice and public participation 
are impracticable, unnecessary, or contrary to the public interest? 

7. Describe briefly the circumstances and procedures whereby 
decisions and/or opinions are modified, amended, repealed, or 
suspended in particular cases. Are these procedures uniform or are 
they ad hoc—explain and specify. 

8. Describe briefly the procedure, and subsequent action or pro- 
ceeding thereon, whereby your agency accords any interested person 
the right to petition for an adjudication or the amendment or setting 
aside of same. During the years 1955 and 1956, how many petitions 
did your agency receive and how many adjudications, amendments 
of same, or setting aside of same were based on such petitions? Com- 
pare with number of similar actions initiated by the agency. 
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9. What proportion of the adjudications made by your agency 
involve: 


(a) Any military, naval, or foreign affairs functions of the 
United States. 

(b) Any matter relating to agency management or personnel. 

(c) Public property, loans, grants, benefits, or contracts. 

Please set forth the statutory basis for your classification, if any. 

10. (a) Isit the practice of your agency to accompany any adjudica- 
tion made after informal procee dings with a recital that all relevant 
matter presented to the agency has been considered? If so, do you 
list submissions or categorize them in the recital? 

(6) Do your rules of procedure designate the type of submission 
which the agency will consider as relevant? 

11. Describe briefly, including pertinent references to your answers 
to question 3 and citing authority, the procedure within your agency 
for adjudicating cases which involve: 

(a) Any matter subject to a subsequent trial of the law and 
the facts de novo in any court. 

(b) Agency findings of fact final with appeal on law. 

(c) Your agency acting as an agent for a court. 

(d) Proceedings in which decisions rest solely on inspections, 
tests, or elections. 

(e) The conduct of military, naval, or foreign affairs functions. 

(f) Public property, loans, grants, benefits, or contracts. 

(g) The certification of employee representatives. 

i2. What proportion of the adjudication by your agency falls within 
end of the categories set forth im question 11? Include reference to 
—— parts of your answers to question 9. 

13. What proportion of the adjudication by your agency is not 
required by statute to be determined on the record after opportunity 
for agency hearing? Please list the types of adjudication involved. 

14. As to each ‘adjudic ation function, comment on the adequacy— 
either in statutory language or in legislative history—of the congres- 
sional standards so being implemented: 

(a) Is the meaning and intent of the Congress sufficiently clear 
and easily susceptible of implementation? 

(b) What problems of meaning have you encountered? 

(c) Have the congr essional standards been changed in the 
course of your agency’s administration of them as the need for 
change or greater clarity has appeared? Give the nature and 
background of the changes. 

(d) In what areas is the action of your agency by law committed 
to agency discretion? Please specify the statutor y language 
involved. 

(e) Where matters are left to ageney discretion, are there any 
areas in which you believe greater statutory specification of 
standards would be desirable? If so, please specify. 

(f) What, if any, attempt has been made by your agency to 
secure or to draft legislation designed to rectify such defects? 

Under what circumstances does your agency find that time, the 

nature of the proceeding, and the public interest do not permit the 
agency to afford all inte ‘rested parties opportunity for the submission 
and consideration of facts, arguments, offers of settlement, or proposals 
of adjustment? 
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16. (a) Does the agency give recognition to the right of persons to 
be represented by an attorney? 

(6) Where such representation is known to the agency, what is the 
procedure for effecting notices or service? 

17. What procedures does the agency have for serving or publicly 
announcing matters which may affect the interest of other persons? 

18. To what extent does your agency encourage the parties to reach 
a determination of the controversy by consent? Indicate the pro- 
portion of cases so determined during the past 2 years. 

19. Does your agency issue declaratory orders? If so, please set 
forth any agency rule thereon and the number and type of requests 
for declaratory orders received during the past 2 years. 

20. If your agency does not provide by rule for the issuance of 
declaratory orders, please state the reasons for not doing so. 

21. What specialized procedural steps have been developed by your 
agency to improve or expedite the adjudicatory functions of your 
agency? Please evaluate the desirability of extending such practices 
to other agencies. 

22. What proportion of the adjudication by your agency is based 
on (a) questions concerning the violation of rules, and (6) matters 
to be decided in the particular case? Does your agency follow case 
precedent in deciding matters within the second class? 

If the agency has trial examiners, how many examiner decisions 
were released during 1954, 1955, and the first 9 months of 1956? 

24. How many decisions were entered at agency level in contested 
proc eedings during 1954, 1955, and the first 9 months of 1956? 

25. How many hearings were conducted directly by the agency dur- 
ing 1954, 1955, and the first 9 months of 1956? _ 

26. (a) During the calendar years 1954 and 1955, in how many cases 
did the agency sit for the reception of evidence e 
(b) Duri ing the same period, how many trial-examiner decisions were 
filed? 

(c) During the same period, how many decisions were entered by 
the agency upon review of trial-examiner decisions after the filing of 
exceptions? 

27. State the average period of time that the cases which were 
decided during the calendar year 1955 were pending before the agency. 

28. Of the total cases decided during the calendar year 1955, give: 

(a) The average time pending before | the agency prior to assignment 
to the trial examiners. 

(6) The average time the case was before the trial examiner in hear- 
ing and report. 

c) The average time the case was before the agency on review. 
29. Estimate the division of time at agency level between rulemak- 
ing functions and judicial functions and all other functions. 

30. (a) List all petitions pending before the agency as of October 1, 
1956. 

(6) State the average time that such petitions have been pending. 

(c) State the number of petitions acted upon by the agency during 
the first 9 months of 1956. 


(d) Give the division between the number granted and the number 
var d. 


To what extent does your agency follow the doctrine of stare 
deci ‘isis? Please indicate in what classes of cases you follow the doc- 
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trine and in what classes you do not and state the policy, if any, 
which determines your decision. Include references to your answers 
to question 22. 

32. In what manner and form does your agency make its decisions 
known and/or available to the interested parties and to the public? 
What is date of latest decision made available in each form of publi- 
cation to the general public? 


III. Separation or FuNcTIONS 


1. Summarize the powers assigned by (1) statute and (2) Executive 
order to your agency, citing respective authority in each case and 
classifying these powers as follows: 

(a) Executive (administrative). 

(6) Legislative (rulemaking). 

(c) Judicial (case adjudication). 

2. Describe the extent to which the power required to be exercised 
by the chief executive officials are delegated to subordinates. 

3. List the investigative and prosecuting duties of your agency. 

4. In what circumstances do officers, employees, or agents engaged 
in the performance of such investigation and prosecuting duties par- 
ticipate or advise in the making of recommended or initial or final 
decisions at the following stages: 

(a) Informal or formal hearing. 

(6) Appeal of initial or recommended decision. 

(c) Final decision by chief executive authority. 

5. In what circumstances do chief executive officials of your agency 
participate personally in proceedings within your agency with respect 
to: 

(a) Initiating investigations. 

(6) Conducting investigations. 

(c) Preparing cases for prosecution after investigation. 

(dq) Preliminary consultation and conference. 

(e) Participating in formal or informal hearing. 

6. What procedures are adopted by the chief executive officials 
within your agency to assure fair and unbiased adjudication of cases 
in which they have participated in either the investigative or prosecut- 
ing stage? 

7. In reviewing recommended or initial decisions of hearing officers 
or other officials, does your agency use the advice and services of any 
of the following: 

(a) An independent review staff, directly responsible to the 
chief executive officials and not part of any subdivision of your 
agency. 

(6) Bureaus, offices, and divisions which have participated 
in the investigation, prosecution, or formulation of the initial 
decision. 

(c) Any other specialized or nonspecialized staff within the 
agency. 

(d) Its general counsel or chief legal officer. 

(e) Advisory groups. 

Please amplify, citing relevant authority and extent of services 
and advice. 

8. What matters is your agency authorized by law to dispose of on 
ex parte basis? 
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9. To what extent and under what circumstances does your agency 
afford notice and opportunity for all parties to participate in the 
event that a presiding or deciding officer consults any person on any 
question of fact or of law in issue? 

10. What interpretation has been placed by your agency on the 
provision that title 5, United States Code, section 1004 (ec), shall 
not “be applicable in any manner to the agency or any member or 
members of the body comprising the agency’’? 

11. What provision is made to furnish the final adjudicating official 
(a) with a complete record of the case, and (6) a précis of the views 
of opposing parties and of agency investigating and trial staff? 


lV. Inspection or RxEcorDs 


1. List the main categories of written submissions which are volun- 
tarily filed with your agency. 

2. What categories of documents or reports are required to be 
filed with your agency? Cite the provisions of statutes relied upon 
in each case. 

3. What matters filed by persons are available for public inspection? 

4. What is the method or practice of publicly announcing a filing 
of matters available for public inspection? 

5. What is the practice or method of making public information 
accessible to interested members of the public? 

6. What procedure does the agency have for publicly announcing 
the filing of applications or petitions which may affect the interest of 
other persons? 

7. Is the vote taken on actions before your agency available for 
public inspection? 

8. What matters filed with your agency are not available to the 
public? Cite the statutory provision and/or regulation relied upon 
in each case of withholding. 

9. List what categories of documents the agency believes should 
not be available for public inspection. On what authority? 


V. WorKLOAD AND STAFFING PATTERNS 


1. Describe the workload and backlog of your agency in the exercise 
of each of its rulemaking and adjudication powers. (Where the 
information requested in this section has been given in patt above, 
please make a cross-reference.) 

2. List the major steps and state the time required for each step in 
rulemaking and adjudication proceedings. Describe briefly the long- 
est and shortest proceedings during the years 1955 and 1956, giving 
reasons therefor as well as the usual time elapsed. 

3. State the number of rulemaking and the number of adjudication 
proceedings started and completed during the vears 1955 and 1956. 

4. Describe briefly changes made in agency procedures over the 
last 5 fiscal years to expedite rulemaking and adjudication and the 
background for such changes. 

5. State the number and kinds of personnel engaged in rulemaking 
and in adjudication proceedings, by classes (economists, lawyers, 
statisticians, secretaries, clerks, etc.). 


95899—57—pt. 1la——2 
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VI. Unrrormity or ADMINISTRATIVE PROCEDURE 


Have you sought to make your agency’s procedures for rule- 
Rr oe and for adjudication uniform with shane of other agencies of 
the Government? 
2. If so, describe briefly success attained and problems encountered. 
3. To what extent are the administrative functions of your agency 
performed pursuant to specific statutory procedures having specific 
application only to your agency? 


VII. Ruxtes ror ApMIssIOn TO PRACTICE AND FOR AVOIDANCE OF 
ConFuict oF INTERESTS 


Describe your rules for admission to practice before your agency 
and for representation. 

2. Describe your rules for avoidance of conflicts of interest, both 
for present agency members and employees and for former agency 
es and employees. 

Have you sought to make your agency’s procedures in these 
saith uniform with those of other agencies aii the Government? 

4. If so, describe briefly success attained and problems encountered. 


VIII. Exemptions From tHe ADMINISTRATIVE ProcepuRE Act 


Are any of your functions exempt from any of the provisions of 
the Administrative Procedure Act? 
2. If so, describe and state reasons therefor. (Where answers given 
above relate in whole or in part to this section please make cross- 
reference.) 


IX. Court Decisions ArrectiInGc AGENCY FUNCTIONS 


Cite all major court decisions affecting agency procedural functions 
giving: 

1. Reference to particular agency function affected including refer- 
ence to per tinent part of this que stionnaire, and 

2. Synopsis of court opinion, and 

3. Explanation of modifications in agency practices adopted because 
of court decision including relevant dates of court decisions and of 
agency procedural changes, and nature of changes. 








ATOMIC ENERGY COMMISSION 


Answer of the Atomic Energy Commission to questionnaire on admin- 
istrative organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee 


Unitep Stares Atomic Energy CoMMISssIoN, 
Washington, D. C., December 31, 1956 
Hon. Witx1AM L. Dawson, 


Congress of the United States. 

Dear Mr. Dawson: We are enclosing our reply to part I of the 
questionnaire sent to us by the Committee on Government Operations 
on November 19, 1956. We trust the answers provide the information 
you seek. 

Sincerely yours, 


K. E. Fretps, General Manager. 
I. RuLEMAKING 


1. (a) The following are delegations of rulemaking authority, with 
references to sections of the Atomic Energy Act of 1954 (68 Stat. 919, 
42 U.S. C. 2003) : 


53b. The Commission shall establish by rule minimum criteria for the issuance 
of licenses for the distribution of special nuclear material (51, the Commission 
may designate additional materials as special nuclear material). 53c. The Com- 
mission shall establish criteria for determining whether a charge will be made 
for the use of special nuclear material licensed and distributed. 

63b. The Commission shall establish minimum criteria for the issuance of 
licenses for the distribution of source material. 63c. It shall establish criteria 
for determining whether to charge for source material licensed and distributed. 
65. It is authorized to issue rules requiring reports of ownership, possession, 
extraction, refining, and shipment or other handling of source material. 66. It 
may establish guaranteed prices for all source material delivered to it within a 
specified time. 

81. The Commission shall establish prices for byproduct material distributed 
by the Commission and is authorized to establish classes of byproduct material 
and to exempt certain classes or quantities of material or kinds of uses or users 
from the requirements for a license. 161b. The Commission is authorized to 
establish by rule standards and instructions to govern the possession and use of 
special nuclear material, source material, and byproduct material. 

103a. The Commission may make rules or regulations to effectuate the pur- 
poses of the act in accordance with which commercial licenses for utilization or 
production facilities are to be issued. 103b. The Commission may establish 
safety standards to protect health and minimize danger in the licensing of utiliza- 
tion or production facilities. 

107. The Commission shall prescribe uniform conditions for licensing individ- 
uals as operators of licensed production and utilization facilities. 

158a. The Commission may declare any patent to be affected with the public 
interest. 156. It shall establish standard specifications upon which it may grant 
a license to use a patent held by the Commission or affected with the public 
interest. 157b. The Commission may establish procedures for the determination 
of a reasonable royalty fee for the owner of any licensed patent. 


1079 








1080 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


161a. The Commission shall issue regulations setting forth the scope, proce- 
dure, and limitations of the authority of each advisory board established. 161i. 
It shall prescribe regulations necessary to protect restricted data, guard against 
the loss of special nuclear material, and to govern any activity authorized pur- 
suant to the act. 161p. It is authorized to required by regulation such reports 
and the keeping of such records and to provide for such inspections as may be 
necessary to effectuate the purposes of the act. 

182. The Commission may specify by rule or regulation the contents of any 
application for a license under the act. 183. It may by regulation prescribe the 
form and the terms and conditions of any licenses. 

161q. The Commission may make rules necessary to effectuate the purposes 
of the act. 

Provisions pursuant to which AEC authorizes persons to engage in 
certain foreign activities are contained in 53, 123, 144. 

The foregoing enumeration of quasi-legislative powers was compiled 
in light of the statement contained in the introductory note to the 
questionnaire, that the questions apply to many agency actions which 
are not considered to be rulemaking under the Administrative Proce- 
dure Act. It should be observed also that AEC engages in many forms 
of agency action in carrying out its research, development, weapons, 
and informational programs under provisions of the Atomic Energy 
Act which are not listed above an which would not generally be 
regarded as constituting the exercise of rulemaking authority. 

(6) The Commission is authorized by statute to exercise each of 
these functions. In certain cases (e. g., secs. 51, 123, and 144), Presi- 
dential approval is also necessary. 

(c) No function customarily regarded as rulemaking is performed 
by any office or organization within the agency, other than the Com- 
mission itself. 

2. Section 161q authorizes the Commission to “make, promulgate, 
issue, rescind, and amend such rules and regulations as may be neces- 
sary to carry out the purposes of this act.” Most rulemaking func- 
tions of the Commission are performed under specific grants of au- 
thority, although reference is generally made to section 161q when 
rules are published in the Federal Register. 

3. (a) The regulations which AEC has issued to date have not re- 
quired the collection of statistical data. They have principally estab- 
lished procedures and criteria for the issuance of licenses and author- 
izations. The information required for their formulation has chiefly 
been of a general nature, based upon the professional knowledge of the 
AEC staff and the knowledgeund experience which AEC has acquired 
since its establishment in 1946. These sources are supplemented by 
comments of advisory groups and the public (and by studies of inde- 
pendent experts when available). 

(6) Regulations in all the categories but XI (and some topics in 
X and XIII) are published in the Federal Register. It is the 
Commission practice to first publish a notice of proposed rulemaking, 
with a request for comments, and to issue a press release at that time. 
This press release is sent not only to the newspapers, but also to the 
approximately 2,000 persons who have asked to receive all Commis- 
sion press releases, and to such other persons on our mailing lists as 
our Information Division believes will be concerned. Moreover, access 
permittees and licensees are sent all regulations which concern them. 

(c) No oral hearing has ever been requested on proposed rules nor 
has the Commission ever felt it desirable to initiate such a hearing. 
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In one case, oral hearings were held to determine the advisability of 
changing our source material purchasing practices. 

(7d) A concise general statement of reasons for rules adopted is 
published in the Federal Register with the rule where appropriate. 
The press release issued on each proposed rule usually spells out these 
reasons in more detail. 

(e) Beside the press releases mentioned above and availability 
through the Federal Register, all regulations and written comments 
received thereon, are available for inspection by the public in the 
AEC public document room located at 1717 H Street NW. All regu- 
lations are distributed by the Commission on request. 

4. As follows: 


Sec. 189a. In any proceeding under this Act, for the granting, suspending, 
revoking, or amending of any license or construction permit, or application to 
transfer control, and in any proceeding for the issuance or modification of rules 
and regulations dealing with the activities of licensees, and in any proceeding for 
the payment of compensation, an award or royalties under sections 153, 157, 
186e., or 188, the Commission shall grant a hearing upon the request of any 
person whose interest may be affected by the proceeding, and shall admit any 
such person as a party to such proceeding. 

Notice of proposed rulemaking. A general notice of proposed rulemaking will 
be published in the Federal Register unless all persons subject to the proposed 
rulemaking are named and either personally served with notice or otherwise 
have actual notice in accordance with law. The notice, whether published or 
personally served, shall include: (a) A statement of the time, place, and nature 
of the public rulemaking hearing; (b) reference to the authority under which 
the rule is proposed; (c) either the terms or substance of the proposed rule or 
a description of the subjects and issues involved. The publication or service 
of notice shall be made not less than 15 days prior to the time fixed for the 
hearing, provided that a lesser time may be prescribed upon good cause found 
and incorporated, with a brief statement of the reasons, in the notice (10 


C. F. R. 2.784). 

5. Since we have always requested written submissions (for which 
no particular form has been specified), and no oral submissions have 
ever been offered, we have had no experience with intervention, con- 
solidation, or appeals therefrom. Moreover, even if an oral hearing 
were held, it would be most likely to be informal, in the nature of a 
conference so that formal procedures would not be necessary. If a 
hearing should assume aspects of a formal hearing, however, the 
intervention and appeal procedures in title 10, Code of Federal Regu- 
lations, sections 2.705 and 2.707 could be utilized; they require the 
filing of a petition to intervene, describing applicant’s interest, how 
it may be affected by AEC action, and his position in the matter. 
After opportunity to other parties to contest the petition, the Com- 
mission (or presiding officer, if one has been assigned) will issue and 
serve an order granting or denying intervention. Consolidation is 
granted on motion and good cause shown when conducive to the proper 
lispatch of business and to the ends of justice. 

6. (a) Yes. The Atomic Energy Act does not go beyond requiring 
compliance with the APA; opportunity for a hearing is required only 
in rulemaking dealing with the activities of licensees. (See question 4.) 
It is Commission practice, however, to publish all regulations, pro- 
cedural or otherwise, as notices of proposed rulemaking with a request 
for comments. 

(6) The only statutory requirement for notice applicable to the 
AEC is contained in the Administrative Procedure Act; our practices 
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thereunder are discussed in answer to question 11. Section 189a of 
the Atomic Energy Act of 1954 requires the granting of a hearing 
upon request of a person whose interest may be affected by specified 
agency proceedings. No request for such a hearing has been refused 
on the grounds indicated in your question. 

7. As follows: 

Petition for rulemaking. Any interested person may petition the Commission 
to issue, amend, or rescind any rule or regulation of the Commission within the 
scope of section 2.780. The petition shall state the substance or text of any pro- 
posed rule or regulation, or amendment thereof, or shall specify the rule or regu- 
lation the rescission of which is desired, and shall state the basis for the request. 
The petition will be given a docket or other identifying number and will become 
a matter of public record, except as may otherwise be required pursuant to sec- 
tion 181 of the act or order of the Commission. 

Determination of petition. No hearing will be held directly on the petition 
unless the Commission deems it advisable. If the Commission determines that 
the petition discloses sufficient reasons to justify the relief requested, the Com- 
mission will issue an appropriate notice of proposed rulemaking. If the Com- 
mission determines that the petition does not disclose sufficient reasons to justify 
instituting the public rulemaking procedure, the Commission will so notify the 
petitioner with a simple statement of the grounds. 

+ * * * * ~ 

Participation by interested persons. After notice required by section 2.754, 
the Commission will afford interested persons an opportunity to participate in 
the rulemaking through the submission of data, views or arguments in such in- 
formal hearing, pursuant to section 2.720, as the notice provides. The opportu- 
nity to participate may include an opportunity to comment upon or respond to the 
data, views, or arguments submitted by others. Where additional time may be 
needed for this purpose the Commission may, upon the request of an interested 
person, grant an additional reasonable period of time for the submission of data 
views, or arguments in reply. 


Commission action. After consideration of all relevant matters presented, the 
Commission will incorporate in any rule adopted a concise general statement of 
its basis and purpose and will cause the rule to be published in the Federal Reg- 
ister or served upon the affected parties (10 C. F. R. 2.782, 2.783, 2.785, and 2.786). 

Rulemaking procedures would be amended or repealed by appropri- 
ate amendment of the rules of practice. The person affected may re- 
quest modification or suspension of a regulation, as applied to him, o1 
the Commission may decide that more stringent requirements are nec- 
essary in a particular case; in either event, the Commission decision 
that the national security or public health and safety permits or re- 
quires the modification is subject to appeal through the adjudicatory 
procedures. 

8. See answer to question 7. No petitions for the issuance, amend- 
ment, or repeal of a rule have been received in 1955 or 1956; 17 amend- 
ments to agency rules have been made on the Commission’s initiative, 
11 fegubians have been issued, and none have been repealed. 

Out of a total of 22 regulations 4 relate to safeguarding restricted 
dats and security policies (pts. 4, 6, 25, 95), 5 affect our supply of 
weapons materials (pts. 5, 40, 50, 60, and 70), and 1 concerns activities 
in foreign atomic energy programs (pt. 110) ; 2 relate to agency man- 
agement (pts. 7 and 9), and 1 to agency personnel (pt. 4); 1 relates 
to public property (pt. 70), 1 to loans, grants or benefits (pt. 37), 
and 2 to contracts (pts. 3 and 5). 

We do believe that public participation in these matters to the 
extent of commenting on proposed regulations is generally desirable. 
On a few occasions, “regulations relating to safeguarding restricted 
data have been referred to selected groups of experts, for comment 
which they are deemed peculiarly qualified to make. 
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10. (a) Title 10, Code of Federal Regulations, section 2.786 re- 
quires consideration of all relevant matters presented before promul- 
gation of a rule, but no specific recital to that effect is ordinarily incor- 
porated in the statement accompanying the rule; nor are submissions 
listed or categorized. All comments received are, however, available 
to the public in the Commission’s public document room. 

10. (6) No. Due to the wide variety of subjects encompassed and 
the fact that regulations often cut across many fields, such designation 
would be very complex. 

11. (a) Subpart H of part 2, which established parallel proce- 
dures, and part 9, the Public Records Regulation, were made effective 
on publication as they may be needed in “pending proceedings. Part 
25, governing access to restricted data for private purposes, and part 
95, safegu: irding such data, became effective on publication because 
interested persons were not adversely affected, and because applica- 
tions had been received and access permits issued under the proposed 
procedures. Part 25, Access to Restricted Data, was amended effec- 
tive on publication, because required i in the interests of the common 
defense and security. Parts 30 and 55 were amended effective on pub- 
lication, to eliminate certain procedural requirements, and a clarify- 
ing amendment to part 50, which did not change agency procedures 
and requirements, was effective without delay. 

Part 110, Unclassified Activities in Foreign Atomic Energy Pro- 
grams, was effective on publication, because the notice of authorization 
of such activities over 3 months earlier had announced that regula- 
tions would be promulgated requiring reports to the Commission by 
persons who had engaged in such activities. Part 110 provided 30 
days from the date of publication for such people to submit the required 
reports. 

In several instances, amendments (and one regulation) were made 

effective on publication, where, in contrast to those mentioned in the 
oescuiiand paragraph, no formal findings of good cause were made. 
Since a notice period seemed inappropriate, we determined in these 
cases not to give the customary 30 days’ notice of effectiveness. It was 
noted that no one would be adversely affected by the immediate ef- 
fectiveness of these changes. Part 37 and an amendment ther eto were 
made effective immediately ; the regulation prescribed the criteria and 
procedures for the granting of a benefit—the purchase of radioisotopes 
from the AEC at a discount. The purpose section of part 7, the reg- 
ulation setting forth the functions and procedures of advisory boards 
was amended effective on publication, as were part 80, Procedures 
on Applications for Determination of Reasonable Royalty Fee or other 
Compensation for Patents, Inventions, or Discoveries, and part 4, 
Criteria and Procedures for Determining Eligibility for Security 
Clearance. 

(6) The only such rule promulgated in the last 2 years is an amend- 
ment to part 30, placing certain materials under a general (rather than 
a special) license. 

The Commission has authority to act in an emergency ; see section 
108 of the Atomic Energy Act of 1954; this authority has never been 
used : 

Sec. 108. War or National Emergency.—Whenever the Congress declares that 
a state of war or national emergency exists, the Commission is authorized 
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to suspend any licenses granted under this Act if in its judgment such action is 
necessary to the common defense and security. The Commission is authorized 
during such period, if the Commission finds it necessary to the common defense 
and security, to order the recapture of any special nuclear material distributed 
under the provisions of subsection 53a., or to order the operation of any facility 
licensed under section 103 or 104, and is authorized to order the entry into any 
plant or facility in order to recapture such material, or to operate such facility. 
Just compensation shall be paid for any damages caused by the recapture of any 
special nuclear material or by the operation of any such facility. 

A possible grouping of Commission regulations is as follows: 

(a) Rules of Practice for Conduct of Proceedings Before the Atomic 
Energy Commission (pt. 2). 

(b) Rules Relating to Security and Restricted Data (pt. 4; Security 
C oti: E ligibility Criteria; pt. 25, Access to Restricted Data; pt. 
95, Safeguarding Restricted Data). 

(c) Agency Operations and Policies (pt. 7, Advisory Board Powers, 
and Procedures; pt. 9, Agency Records Available to the Public; pt. 83, 
Waiver of Patent Rights: pt. 130, Priorities Regulations). 

(d) Licensing and Control of Materials and Activities (pt. 30, By- 
product Licenses; pt. 37, Radioisotope Research Support Program; 
pt. 50, Licensing of Production and Utilization Facilities; pt. 70, Spe- 
cial Nuclear Material Regulation; pt. 81, Specifications for Granting a 
Patent License; pt. 110, Unclassified Activities in Foreign Atomic 
Energy Programs). 

Copies of parts 25, 95, 30, 50, and 110 are filed with the committee. 

14. We are not presently aware of any difficulties in implementing 
any of our rulemaking powers due to lack of sufficient congressional 
standards. 


Untrep States Atomic Energy Commission, 
Washington, D. C., May 7, 1957. 
Hon. Wiriitram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives. 
Dear Mr. Dawson: We are enclosing our reply to part II of the 
questionnaire sent to us by the Committee on Government Operations 
on November 19, 1956. We trust the answers provide the information 
you seek. 


Sincerely yours, 
R. W. Coor, 
Deputy General Manager. 


Il. ApsuDICATION 


1. The following are the functions of the agency which seem to be 
within the very broad definition of ‘ ‘adjudication” stated in the intro- 
ductory note of the questionnaire. Some of the functions listed below 
are not judicial or “quasi-judicial” or “adjudicatory” in the common 
usage of these terms. Also, some of these functions are not subject to 
the Administrative Procedure Act. Section numbers refer to the 
provisions of the Atomic Energy Act of 1954: 

A. Authority to perform the following licensing functions which 
the statute authorizes the Commission to exercise has been delegated 
to the Director, Division of Civilian Application, except as noted : 
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(1) License the possession of special nuclear material, section 
53; this authority has been redelegated by the Director, Division 
of Civilian Application, to the Chief, Licensing Branch; 

(2) License the transfer, receipt, or delivery of source material 
after its removal from its place of deposit in nature, section 62; 
and to issue licenses for and distribute source material within the 
United States, section 63; authority to issue source material 
licenses under title 10, Code of Federal Regulations. Part 40 has 
been redelegated by the Director, Division of Civilian Applica- 
tion, to the Chief, Licensing Branch; 

(3) Issue general or specific licenses to possess and use by- 
oroduct material, section 81. This function has been redelegated 

y the Director, Division of Civilian Application, to the Director 
of the Isotopes Extension; 

(4) Issue licenses for production and utilization facilities (secs. 
101, 103, 104, 109, and 185) ; it is the practice in certain of these 
cases for the Director, Division of Civilian Application, to obtain 
the prior approval of the General Manager or the Commission; 

(5) License individuals as operators of production and utiliza- 
tion facilities, section 107 ; 

(6) License the use of patents affected with a public interest, 
section 153. This function has not been delegated by the Com- 
mission; the licensing of Commission-owned patents has been 
delegated to the Chief, Patent Branch, Office of the General 
Counsel. 

B. Matters involving access to restricted data: 

(1) Issuance of permits for access to restricted data for pri- 
vate purposes. This function has been delegated to the Director, 
Division of Civilian Application; 

(2) Issuance of authorizations for private persons to exchange 
restricted data with foreign persons and governments, sections 
57a 3, 123, and 144. This function has been delegated to the 
Director, Division of Civilian Application. 

C. Authority to acquire property and to make contracts: The statute 
gives the following authority to the Commission. The Commission 
has delegated it to the General Manager, he has redelegated to the 
Assistant General Managers in their areas of authority, and they have 
redelegated to the managers of field offices. Each delegation and re- 
delegation is subject to dollar limitations and a requirement that any 
action which is, in the opinion of the delegee, new or unusual, is to 
be taken by the person delegating the authority to him. 

(1) To acquire production facilities, section 48. This function 
has not been delegated ; 

(2) To acquire source material, section 66 ; 

(3) To order the recapture of special nuclear material or order 
the operation of facilities in time of war or emergency, section 108. 
This function has never been exercised or delegated by the Com- 
mission ; 

(4) To make contracts for the conduct of research and de- 
velopment activities in specified fields, section 3la, and perform 
research for others, section 33; 

(5) Provide services and materials to licensees, section 33, 
161m. 

D. Other. 
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The Commission has statutory authority to— 

(1) Issue leases for mining source material on Federal prop- 
erty, section 67. This function is delegated to the Division of 
Raw Materials; 

(2) Determine a reasonable royalty fee for the owner of a 
patent licensed under the act (sec. 157); determine just com- 
pensation, under section 151, for a patent useful solely for mili- 
tary purposes; grant an award for an invention or discovery for 
which the inventor is not entitled to compensation under section 
157; and determine, under section 173, the just compensation to 
the owner of a patent application for Commission communication 
to a foreign nation of restricted data based on such application. 
These functions have been delegated to the Patent Compensation 
Board ; 

(3) Settle claims for money damage of $5,000 or less against 
the United States for bodily injury, death, or damage to or loss 
of real or personal property resulting from atomic testing, section 
167. This function has been delegated to the General Manager; 

(4) Settle disputes arising under contracts with the Commis- 
sion or subcontracts thereunder. The General Manager has been 
delegated authority to decide these disputes. 

2. The AEC does not have a “general grant of authority to make 
any or all adjudications necessary for the administration” of the 
Atomic Energy Act of 1954 and all adjudications to date have been 
pursuant to specific statutory authority. The following provision 
from section 161¢ may be considered relevant : 

* * * the Commission is authorized to— 

(c) make such studies and investigations, obtain such information, and 
hold such meetings or hearings as the Commission may deem necessary or 
proper to assist it in exercising any authority provided in this act, or in the 
administration or enforcement of this act, or any regulations or orders issued 
thereunder * * *, 

The Commission does not have procedural practices or rules of 
the claas of adjudication requested except w ith respect to category II. 
Title 10, Code of Federal Regulations part 2 describes the procedures 
for the conduct of proceedings before the AEC involving licensing, 
to which the AEC is a party. The sections giving the information 
requested are as follows: 

(a) Notice to parties, 2.201, 2.735 

(5) Intervention, 2. 705, 2. 706. 

(c) Complaint, application, declaration, or similar pleading, 2.100, 
2.101. 

(d) Answer, reply, or similar responsive pleading, 2.736. 

(e) Amendments and supplemental pleadings, 2.741. 

(7) Motions, 2.733, 2.746. 

(7) Prehearing and pretrial conference and agreement, 2.101, 2,740. 

(A) V oluntary withdrawal or dismissal of proceedings by request 
of private parties, none. 

(<4) Discontinuance or dismissal of proceedings by agency action, 
2.733. 

(7) Consent orders, none. 

(A) Default adjudication, 2.738. 
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Title 10, Code of Federal Regulations, part 80 describes the proce- 
dures of the Patent Compensation Board, the sections giving the in- 
formation requested follow: 

(a) Notice to parties, 80.3, 80.40. 

(6) Intervention, none. 

(c) Complaint, application, declaration, or similar pleading, 80.10, 
$0.11, and 80.12. 

(d) Answer, reply, or similar responsive pleading, 80.22. 

(e) Amendments and supplemental pleadings, 80.31. 

(7) Motions, 80.7. 

(g) Prehearing and pretrial conference and agreement, 80.30, 80.31, 
80.32. 

(A) Voluntary withdrawal or dismissal of proceedings by request 
of private parties, none. 

(i) Discontinuance or dismissal of proceedings by agency action, 
none. 

(7) Consent orders, none. 

(/:) Default adjudication, none. 

4. As follows: 


The Commission may, after giving the patent owner an opportunity for a hear- 
ing, declare any patent to be affected with the public interest if (1) the inven- 
tion or discovery covered by the patent is of primary importance in the produc- 
tion or utilization of special nuclear material or atomic energy; and (2) the 
licensing of such invention or discovery under this section is of primary impor- 
tance to effectuate the policies and purposes of this act (sec. 153a). 

Whenever any person has made an application to the Commission for a patent 
license pursuant to subsection 153c * * * 

(1) the Commission, within 30 days after the filing of such application, 
shall make available to the owner of the patent all of the information 
contained in such application, and shall notify the owner of the patent of 
the time and place at which a hearing will be held by the Commission; 

(2) the Commission shall hold a hearing within 60 days after the ‘filing 
of such application at a time and place designated by the Commission; and 

(83) in the event an applicant applies for two or more patent licenses, 
the Commission may, in its discretion, order the consolidation of such appli- 
cations, and if the patents are owned by more than one owner, such owners 
may be made parties to one hearing (sec. 153d). 

In any proceeding under this act, for the granting, suspending, revoking, 
or amending of any license or construction permit, or application to trans- 
fer control, and in any proceeding for the issuance or modification of rules 
and regulations dealing with the activities of licenses, and in any proceed- 
ing for the payment of compensation, an award or royalties under section 
153, 157, 186c, or 188, the Commission shall grant a hearing upon the 
request of any person whose interest may be affected by the proceeding, 
and shall admit any such person as a party to such proceeding (sec. 189a). 

Under both sections 153 and 189, a timely notice of hearing is 
given by AEC to all parties and other persons entitled to notice; 
the notice is also published in the Federal Register and distributed 
as a _— release. It states the time, place, and nature of the hear- 
ing, the legal authority and jurisdiction under which it is to be held, 
the matters of fact and law asserted or to be considered, and a request 
for an answer (see 10 C. F. R. 2.735). Under both sections, hearings 
are afforded (10 C. F. R. : 309, 2.708). They are reported steno- 
graphically or by other means, under the supervision of the presiding 
officer, by an official AEC reporter. (See 10 C. F. R. 2.743.) 

Title 10, Code of Federal Regulations, part 3 governs proce- 

dures to be followed by the Advisory Board on Contract Appeals in 
recommending to the General Manager the disposition of an appeal 
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from a contracting officer’s decision on a contract dispute under the 
disputes clause of a prime or subcontract. Notice of appeal from 
the contracting officer’s decision is sent by the contractor to the officer, 
and forwarded to the Board. The Board, if a hearing is requested 
by either, gives the contractor at least 15 days’ written notice of the 
time and place of hearing (3.17). Hearings are informal, with no 
fixed form of procedure; the Board may control the issues, extent 
of evidence, testimony, and argument (3.5 23). Thus, no specific prov i- 
sions are made for the form of written or oral submissions, or inter- 
vention, complaint or consolidation. In the event that the parties 
agree to a solution, or one withdraws his objection, the Board dis- 
misses the appeal. The Board makes its recommendations to the 
General Manager, who makes the agency determination. 

In proceedings under part 2, the licensing and patent rules of prac- 
tice, persons who are not parties to a hearing may, with the consent 
of the presiding officer and on due notice to the parties, make oral or 
written statements of their position on the issues involved in a pro- 
ceeding (10 C. F. R. 2.731). No particular form is specified for 
written submissions ; this is a matter for the presiding officer’s determi- 
nation. Parties to a proceeding may file briefs with the Commission 
after an intermediate decision, and the Commission in its discretion 
may permit or request oral arguments (10 C. F. R. 2.753). Consolida- 
tion may be utilized if, on motion and good cause shown, or on its own 
initiative, the Commission finds that such action will be conducive to 
the proper dispatch of its business and to the ends of justice (10 
C. F. R. 2.707). Intermediate decisions will ordinarily be rendered 
by the presiding officer which will be final unless exception is taken 
thereto. (In initial licensing, the Commission may request that the 
record be certified to it without such an intermediate decision.) Pro- 
cedures and specifications for intermediate decisions are set forth in 
title 10, Code of Federal Regulations, section 2.751. Exceptions to 
such decisions may be filed within 20 days, identifying the part ob- 
jected to and the grounds for the objection with citations to the record 
and to pertinent authority in support thereof. (See 10 C. F. R. 

752.) 

ative and leases are let after competitive bidding, or, where this 
is not feasible, they are negotiated. The operations of the AEC are 
carried out largely by industrial concerns and by private and public 
institutions under contract with the Commission (there are about 14 
times as many operating contractor employees as there are direct AEC 
employees) ; it would be exceedingly difficult to collect and categorize 
information on all contracts. Claims for damages under section 167 
of the act are submitted in writing, and are settled by negotiation be- 
tween the AEC and the claimant; no formal procedures have been 
established. Section 145b of the act provides that, with specified ex- 
ceptions, the Commission shall not permit any individual to have 
access to restricted data until a determination has been made, on the 
basis of an investigation, that permitting such access will not endanger 
the common defense and security. Since subsequent questions (6 et 
seq.) in section IT of this questionnaire do not seem to be applicable 
to these operational aspects of agency business, they will not be further 
discussed herein; if, however, you wish further information about 
them, we will attempt to supply it at your request. 
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6. (a) The procedures before the Board on Contract Appeals out- 
lined in answer 5 correspond to “full adjudication,” although the 
Board’s recommendations do not bind the General Manager. The pro- 
cedures are not required by statute. It is considered desirable to 
provide the deciding officer as much assistance in making his decision 
as is practicable, and to give the party affected full opportunity to 
participate in making a record for the deciding officer. 

(6) None. 

7. Section 183d of the Atomic Energy Act of 1954 provides that 
every license issued under that act shall be subject to the right of 
recapture reserved by section 108, and to all the other provisions of 
the act now or hereafter in effect and to all valid rules and regulations 
of the act. Section 186 provides for revocation of licenses for mate- 
rial false statements or because of conditions which would have war- 
ranted refusal to grant the initial license, or for failure to observe any 
of the provisions of the act or Commission regulations. In cases of 
extreme importance to the national defense and security or to the 
health and safety of the public, 186c permits recapture of special 
nuclear material and operation of facilities prior to utilization of 
Administrative Procedure Act procedures. Under section 187, the 
terms and conditions of all licenses are subject to modification by 
reason of amendments to the act or by reason of rules and regulations 
issued in accordance with the terms of the act. 

Except for action taken under section 108, in case of war or national 
emergency, subpart B of title 10, Code of Federal Regulations, part 2, 
provides the procedures to be followed for imposing requirements by 
order, or for modifying, suspending, or revoke a license. Unless 
the noncompliance is willful, or the public health, interest, or safety 
otherwise requires, no such action shall be taken without affording the 
licensee notice and time to achieve compliance. 

Provision is made for a formal hearing at the request of the licensee. 
This request shall stay the effectiveness of the order unless the public 
health, safety, or interest requires otherwise. Agency action in this 
area is subject to appeal through the ordinary procedures. 

The procedures for these actions are uniform, as specified in the 
regulation; individual circumstances will indicate whether it is con- 
sistent with the public health, interest, and safety for notice to be 
given before the action is effective. 

8 and 9. Requests for licenses or other approvals or modifications 
are submitted by filing the required form with the AEC (see, e. g., 
10 C. F. R. 30.22) or other written request containing the required 
information (see, e. g., 10 C. F. R. 40.20). Upon receipt of the appli- 
cation and notice to interested parties, the AEC will direct the hold- 
ing of a formal hearing on request by the applicant or an intervenor 
before acting on the application If no such hearing is held, the AEC 
will direct the holding of a formal hearing upon receipt of a request 
therefor from the applicant or an intervenor within 30 days after 
issuance of the license or other approval or notice of denial. Applica- 
tions for permits to construct facilities or licenses therefor are pub- 
lished in the Federal Register when received; if no hearing is held 
before action is taken on the application, a notice of proposed action is 
published in the Federal Register. In such cases, if a request for 
hearing is received within 15 days or such longer time as specified in 
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the notice, a hearing is held before further action is taken. During 
1955 and 1956, AEC received the following applications and issued the 
following licenses and permits: 











i 
Application | Received | Issued 
4. Cee x 
Byproduct license _ ___- : : sodten dguweueeoketee Si ee 12, 389 11, 486 
Source material license _ tical ted 6 aoe el ce See 3, 866 3, 737 
Special nuclear material ie oe ee oe wie | 72 57 
Facility construction permits and license______-- : aa 42 | 21 
Operator’s license , weeo<ien 89 | 27 
Access to restricted data_____.- pps 1, 258 | 1, 156 
Authorization to communicate restricted data to fore: igners- bask eee od 19 18 
| 


No proceedings for the issuance of licenses, access permits, or author- 
izations were initiated by the Commission. All the above data are 
based upon our records which include a renewal as a separate applica- 
tion. 

One request for a hearing has been received in connection with the 
issuance of a construction permit; the hearing is pending. 

Contractors initiate determinations of matters in dispute by object- 
ing to the contracting officer’s interpretation or ruling. About 29 dis- 
putes have been referred to the Contract Review Board in the last 
2 years ; about 14 of these have been decided. 

Eight applications for an award, just compensation, or the deter- 
mination of a reasonable royalty fee under part 80 were received in 
1955-56; 4 decisions were rendered in that time. No patent cases have 
been received under part 2. 

The Commission has not classified its adjudications in the categories 
listed; however, the issuance of authorizations to communicate re- 
stricted data to foreigners would seem clearly to fall in category (a). 

10. (a) In proceedings involving informal hearings (e. g., contract 
disputes), the general practice of the agency is to accompany the deci- 
sion with a summary of the facts relied upon and references to docu- 
ments submitted. 

(6) No. 

11. (a), (c), (d),and (g) None. 

(6) These procedures are discussed in answer 3. 

(e) Procedures respecting applications for authorizations for pri- 
vate persons to communicate restricted data to foreign nationals and 
governments are being prepared, but have not yet been issued. Action 
is based upon written submissions by the applicant and conferences 
with him. 

(7) Contract disputes are discussed in answer 5. 

The issuance of access permits may to some extent fall in categories 
(6) and (e); rules dealing therewith are in title 10, Code of Federal 
Regulations, part 25. 

12. The great majority of AEC adjudication pertains to licensing 
matters, is governed by part 2 of the AEC Rules of Practice, and 
subject to judicial review as provided in section 10 of the Adminis- 
trative Procedure Act. Authorizations to exchange restricted data 
and, to some extent, access permits may fall under categor y (e). Fig- 
ures on the number of such adjudications, and on the number of con- 


“4 ry disputes, which appear to be in category (f) are given in answer 
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13. Section 189 of the act requires an opportunity for a hearing in 
procedings for “the granting, suspending, revoking, or amending of 
any license or construction permit, or application to transfer con- 
trol, and in any proceeding for the issuance or modification of rules 
and regulations dealing with the activities of licensees, and in an 
proceeding for the payment of compensation, an award or royalties,” 
such proceedings are subject to judicial review under section 10 of the 
Administrative Procedure Act, and thus, presumably, such decisions 
must be on the record. Others, such as contract disputes, authoriza- 
tions to communicate restricted data to foreigners, and certain patent 
matters are not subject to a statutory hearing requirement. 

14. We have not found any unusual difficulties in implementing any 
adjudicatory function due to insufficient statutory clarity. There 
are, of course, some questions of interpretation. None has been of 
a nature which warrants the agency to request legislative action. The 
congressional standards have not been modified since the Atomic 
Energy Act of 1954 was enacted. 

15. We are not aware of any situation in which we have not afforded 
interested parties the opportunities to which the question refers. 

16. (a) Yes; any party to a proceeding under title 10, Code of Fed- 
eral Regulations, part 2 or 3, may appear in person or by a repre- 
sentative (10 C. F. R. 2.704, 3.232) or, in a formal hearing, in person 
or by an attorney at law in good standing admitted to practice before 
any court of the United States, the District of Columbia, or the high- 
est court of any State, Territory, or possession of the United States 
(10 C. F. R. 2.704). Applicants for patent activities under part 80 
may be represented by counsel (10 C. F. R. 80.2 (e)). 

(6) Service is made on the parties or their designated representa- 
tives (10 C. F. R. 2.703 (b)); although part 2 is the only regulation 
which so specifies explicitly, this is the practice in all proceedings 
covered by paragraph (a). 

17. The procedures utilized are publication in the Federal Register, 
press releases, and placing of material in the public document room. 

18. Very few matters before the AEC involve the type of contro- 
versy between private parties which could be settled by agreement 
between them. One patent case was, however, settled by agreement 
after referral to the Patent Board in 1955. 

19. This agency has never issued a declaratory order. 

20. No circumstance within the AEC’s jurisdiction in which this 
type of order might be helpful comes to mind; we have never been 
asked to issue a declaratory order. 

21. Parallel procedures, designed to afford maximum procedural 
safeguards to parties without jeopardizing the national security, have 
been developed to meet a specialized problem in this agency. No pro- 
ceedings have yet utilized these procedures. We are not in a position 
to evaluate the usefulness of these procedures for other agencies. 

22. The AEC’s regulatory program is still in its early stages, and 
no questions of revocation for the violation of agency rules have yet 
been adjudicated. Most of the matters which have arisen, as indicated 
in our ariswer to questions 8 and 9, have involved questions of whether 
license applications meet applicable requirements of our published 
regulations. Although these requirements are for the most part 
stated in general terms, we attempt to be consistent in applying them 
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to the individual license applications. Only one licensing case has 
gone to formal hearing; there are, therefore, no opinions or decisions 
which might be published as precedents in this field. 

The Advisory Board on Contract Appeals, in considering objections 
by contractors to rulings of contracting officers, does follow case prece- 
dent where there are applicable prior decisions. The Patent Com- 
pensation Board also follows case precedent where available, but 
there is a paucity of decisions in this field, too. 

23. The agency has had no trial examiners prior to the one present- 
ly detailed to us from the FCC to preside over a hearing presently 
in process. The hearing is being conducted in accordance with part 
2 (Rules of Practice). 

24. The Patent Compensation Board decided 4 contested proceed- 
ings in 1954, 1955, and 1956, and the General Manager decided 33 
contract appeals. There have been no license, access permit, or au- 
thorization cases in which AEC action or proposed action has been 
formally contested until the one case in which a hearing is in process. 

25. The Patent Compensation Board heard six cases in that time; 
no formal hearings were held on licenses, access permits, or author- 
izations. 

26. (a) The Advisory Board on Contract Appeals sat for the re- 
ception of evidence in 20 cases in 1954 and 1955. 

(6) None; (c) None. 

27. Patent cases decided in 1955 had been pending an average of 
2 years, contract appeals an average of 9 months, authorizations to 
exchange restricted data with foreigners an average of 3 weeks, access 
permits 11 days, byproduct licenses 10 days, source material licenses 
4 days, special nuclear material licenses 30 days, facility licenses 
58 days, and operators licenses 50 days. 

28. No cases were decided by trial examiners in 1955. 

29. We are unable to give a reasonably reliable estimate of the 
division of time between rulemaking, judicial, and other functions 
at agency level. We understand your question to require an estimate 
of the time given to each function by those who have authority to 
make the final decision in that area for the agency. This authority 
rests at different staff levels for different functions, and individual 
employees devote different proportions of their total working time 
to the functions for which they have final responsibility (varying 
from the members of the Patent Compensation Board, part-time em- 
ployees who devote all their AEC time to adjudication, to the Chief 
of the Patent Branch of the Office of the General Counsel, who spends 
a comparatively small proportion of his time exercising the final 
adjudicatory authority delegated to him). We, therefore, have no 
way of determining the total amount of time spent on all functions 
at agency level, and still less of determining the proportions of such 
time given to each function, as there are, of course, no records kept 
for most employees of what proportion of their time is given to each 
function you mention. 

30. (a) On October 1, 1956, there were pending before the agency 
15 contract appeals, 10 patent cases, 2 applications for authorizations 
to transmit restricted data to foreigners, 33 access-permit applica- 
tions, 173 byproduct-material license applications, 15 source-material 
license applications, 13 special nuclear material applications (includes 


“@ 
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7 incomplete and 1 later withdrawn), 15 facility-license applications 
(includes 6 incomplete), and 19 operator’s-license applications (all 
incomplete). 

(5) These had been pending average times as follows: Contract 
appeals, 4 months; patent cases, 4 years; authorization applications, 
2 months; access-permit applications, 53 days; byproduct-material 
applications, 20 days; source-material applications, 4 days; special 
nuclear material applications, 14 days (completed applications only) ; 
facility re 29 days (completed applications only). 

(c) and (d) Eleven contract appeals were acted upon, 10 decided 
against the contractor and 1 in his favor; 1 patent matter was denied 
and none granted ; 7 authorizations were granted and none denied ; 441 
access permits granted and 7 denied; 3,078 byproduct licenses granted 
(not including amendments) and none denied; 1,441 source-material 
licenses granted and 1 denied; 31 special nuclear material licenses 
granted and none denied ; 12 facility licenses granted and none denied ; 
21 operators’ licenses granted, 4 applicants informed they would not 
need licenses for the operations for which they were desired, and none 
denied. 

31. See answer 22. The doctrine is followed to provide reasonable 
consistency of treatment. 

32. Contract-appeals decisions are published in the Commerce 
Clearinghouse looseleaf service. The latest decision available is one 
reached April 18, 1957. Patent decisions are published in the United 
States Patent Quarterly ; the latest one therein was decided November 
26, 1956. These decisions are also distributed by the Atomic Energy 
Commission Public Information Office to its mailing list of approx1- 
mately 2,000, and may be obtained from the agency on request. Li- 
censes issued are generally available in the AEC public-documents 
room (byproduct material licenses may be inspected at the AEC 
Isotopes Extension Office, Oak Ridge, Tenn. ; most of the information 
in these licenses is available at the public-documents room in Wash- 
ington); where appropriate, Federal Register publication is ar- 
ranged and press releases distributed. 


Aromic Enrercy Commission, 
Washington, D. C., July 24, 1957. 
Hon. Witr1am L. Dawson, 

Chairman, Committee on Government Operations, 
House of Representatives. 

Dear Mr. Dawson: This is in response to parts IIT and IV of your 
questionnaire, dealing with separation of Patetions and inspection 
of records. It is important to bear in mind, in considering our an- 
swers that the Commission has not yet adopted detailed procedures 
on certain matters dealt with in your questions. This, of course, re- 
sults from the fact that the Commission’s regulatory program is still 
in its early stages under the Atomic Energy Act of 1954. As we noted 
in reports previously submitted to you, the Commission’s first hearing 
under that act is still pending. 


95899—57—pt. l1la——-3 
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III. Separation or Functions 


. The legislative (rulemaking) powers of the AEC are enumerated 
in cies I, answer 1, and its judicial (adjudicative) powers in part LI, 
answer 1. Assuming that the executive (administrativ e) powers in 
which you are interested are the agency’s operating functions, the 


Commission’s executive powers may be identified in summary as 
follows: 


A. Research and development functions 


The Commission is to insure the continued conduct of research and 
development in the fields specified in section 31a of the Atomic Energy 
Act of 1954, and (sec. 32) to conduct such research and development in 
its own facilities. 


B. Military application of atomic energy 
The Commission is to conduct experiments and do research and de- 
velopment work in the military applications of atomic energy under 


section 91, and (also under sec. 91) to produce atomic weapons with 
the express annual consent and direction of the President. 


C. Special nuclear material production functions 


(1) The Commission is to produce special nuclear material in its 
own facilities, and arrange for such production therein (sec. 41b). 
It may irradiate materials incidentally to such production (sec. 42), 
and dispose of electrical energy produced incidentally to the produc- 
tion of special nuclear materi: ul (sec. 44). 

(2) Under section 188, the Commission may continue the opera- 
tion of a production or utilization facility the license for which has 
been revoked whenever it finds continued operation necessary for the 
public convenience or necessity or for the Commission’s production 
program. 

D. Other functions 

(1) Information: 

(a) The Commission has a responsibility for the dissemination of 
scientific and technical information relating to atomic energy. 

(6) The Commission has responsibilities for the classification and 
protection of restricted data for purposes of declassification (ch. 12). 

(2) Foreign operations: The Commission is given broad responsi- 
bilities in the atomic- energy field with respect to foreign actions. It 
may cooperate with any foreign nation by distr ibuting special nuclear 
material pursuant to an agreement for cooperation (sec. 54) and may 
acquire such material outside the United States (sec. 55). It may 
similarly cooperate with any nation by distributing source material 
(sec. 64) and byproduct material (sec. 82), and by communicating 
restricted data (sec. 144). 

(3) Promotion: The Commission has responsibility for encouraging 
widespread participation in the development and utilization of atomic 
energy for peaceful purposes pursuant to section 3d of the act. 

(4) Section 161 gives the Commission basic functional authority, 
e. g., to hire and pay personnel, acquire buildings and materials, and 
to Sales such studies and investigations as it deems necessary to 
exercise its authority under the act. 


2. The delegations of adjudicatory and rulemaking authority are 
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described in answers 1 to parts I and II. The operational functions 
are, in general, delegated as follows: The statute gives the authority 
to the Commissioners with power to redelegate (sec. 1610), except as 
to a few specified matters. The Commission has made a broad dele- 
gation of the authority for administering the Commission’s opera- 
tional function to the General Manager. The Commission's operating 
program is primarily conducted through contractors. Most of the 
contracts are negotiated and administered by the various field offices 
of the Commission. In view of these facts, the General Manager has 
delegated considerable responsibility to the managers of these field 
offices. Each delegation is subject to dollar limitations and also to 
the requirement that any action which is, in the opinion of the delegee, 
new or unusual, is to be referred for action to the person delegating 
the authority to him. 


9 


3. Section 25 (c) of the Atomic Energy Act of 1954 establishes an 
Inspection Division, responsible for “gathering information to show 
whether or not the contractors, licensees, and officers and employees of 
the Commission are complying with the provisions of this act (ex- 
cept those provisions for which the Federal Bureau of Investigation 
is responsible) and the appropriate rules and regulations of the Com- 
mission. 

4. We have incorporated the provision contained in section 5 (c) 
of the Administrative Procedure Act into our Rules of Practice. Sec- 
tion 2.754 (b) of the rules provides as follows: 

(b) In any case of adjudication other than initial licensing— 

(1) The presiding officer, unless he is a member of the Commission or 
officer having final authority in the case, may not consult any person or 
party on any fact in issue except upon notice and opportunity for all 


parties to participate, save to the extent required for the disposition of ex 
parte matters as authorized by law: 


(2) No officer or employee of AEC, other than a member of the Commis- 
sion or officer having final authority in the case, who has engaged in the 
performance of any investigative or prosecuting function in the case of a 
factually related case may participate or advise in the intermediate or final 
decision, except as witness or counsel in the formal hearing. 


In the one hearing which we have had to date; namely, the Matter 
of Power Reactor Development Co., the Commission has established 
separated staff responsible for the preparation and conduct of the 
proceeding. This staff will not participate in advising the Commis- 
sion with respect to its decision on the record established at the hearing 
except by briefs and other statements on the record. 

The remainder of the AEC staff will be available to the Commission 
to give advice and recommendations on the basis of the record estab- 
lished at the hearing to aid the Commission in making the final deci- 
sion. To assure the impartiality of these AEC staff members in ad- 
vising the Commission, the Commission has directed that such staff 
members may not discuss with members of the separated staff ques- 
tions relating to the position to be taken by the separated staff at the 
proceedings. Such unseparated staff members, of course, are free to 
discuss with members of the separated staff any facts or expert 
opinion that they may have which are relevant to the issues, to appear 
on request of the separated staff as witnesses in the proceeding, and 


to discuss with the separated staff members relating to such appear- 
ance as witnesses. 
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5. (a) and (6) Section 25c of the Atomic Energy Act of 1954 estab- 
lished a Division of Inspection. This Division has the responsibility 
for the initiation and conduct of investigations pursuant to general 
instructions issued by the General Manager. While either the Com- 
mission or the General Manager could direct this Division to under- 
take an investigation, this would be exceptional. Normally, neither 
the Commission nor the General Manager would take part in the 
initiation or conduct of investigations. 

(c) We assume that this question aver to preparation of cases 
for hearing on compliance questions following investigation. Except 
in the PRDC case, there have not been any hearings under our regu- 
latory program to date; and the Commission has established no pro- 
cedures specifying those persons who would prepare a case for prosecu- 
tion after investigation. The Commission has established a separated 
staff to prepare the AEC’s case in the matter of PRDC. 

(dz) Where a license proceeding is pending, normally consultation 
and conferences with the applicant or licensee would be held by the 
Division of Civilian Application. 

(c) Section 2.734 (d) of the Commission’s Rules of Practice indi- 
cate the role to be played by officers and employees of the AEC in a 
formal hearing. There is no similar provision applicable to informal 
or rulemaking proceedings. In addition, there has been direction to 
AEC personnel concerning their participation on behalf of parties 
other than the AEC in proceedings before the agency. AEC em- 
ployees are directed to provide information and services to parties to 
a proceeding on the same basis as they would follow with regard to 
other persons, but are prohibited from consulting on their own time 
or voluntarily serving as witnesses for any party. AEC employees 
were for the purposes of the PRDC matter permitted to appear on 
subpena by any party to a proceeding. In the matter of PRDC the 
General Manager did testify upon subpena by the intervenors. 

6. We have established procedures referred to in the answer to 
question 4 above. 

7. Again, we have established the rule concerning separation of 
functions as set forth in the answer to question 4 above. In addition, 
in the first hearing under our Rules of Practice, the Commission has 
stated that it will not call upon members of the separated staff for 
advice. The Commission has not established any independent review 
staff or assigned any particular office or division to be responsible 
for advising the Commission in reviewing a recommended or initial 
decision. Presumably, the Commission may call upon anyone in the 
agency who has not performed any investigative or prosecuting func- 
tion in the case. 

8. There are two special provisions of the Atomic Energy Act 
which appear to permit agency action on an ex parte basis. Section 
108 of the act. provides that “Whenever the Congress declares that a 
state of war or national emergency exists, the Commission is author- 
ized to suspend any licenses granted under this act if in its judgment 
such action is necessary to the common defense and security.” 

Section 18lc of the act provides for recapture of special nuclear 
material held by any licensee in cases found by the Commission to be 
of extreme importance to the national defense and security or to the 
health and safety of the public prior to any procedures required under 
the Administration Procedure a 
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Section 9b of the Administrative Procedure Act provides for ex 
arte action in certain kinds of cases, and these have been embodied 
in the Commission’s Rules of Practice. 

9. Section 2.734 (b) (1) rovides that where the presiding officer 
is other than a member o the Commission or officer havi nal au- 
thority in the case and the presiding officer consults with any person 
or party on any fact in issue, notice shall be given and opportunity 
afforded for all parties to participate; save to the extent required for 
the disposition of ex parte matters as authorized by law. 

10. We have not been faced with any situation requiring an inter- 
pretation or application of the provision in section 5 (c) of the Ad- 
ministrative Procedure Act to which you refer. We have adopted 
the rule contained in section 2.734 (b) of our Rules of Practice quoted 
in answer to question 4 above, incorporating the requirements of sec- 
tion 5 (4) of the Administrative Procedure Act. 

11. (a) The Rules of Practice contained in part 2 of title 10 de- 
scribe what is contained in the record of a case. If the Commission 
is to make either the intermediate or final decision, sections 2.751 (b) 
and 2.754 (a) provide for the Commission to be furnished with the 
whole record. 

(6) Our regulations do not provide for a precis of the views of the 
parties to the proceeding, including the AEC staff, or for any other 
precis to be presented to the Commission. The parties, of course, are 
entitled to brief their positions and to submit proposed findings and 
conclusions (secs. 2.749 and 2.753) and such briefs and proposed find- 
ings will be made part of the record. 


IV. Inspecrion or Recorps 


1. Applicants for licenses, permits, or patent compensation or li- 
censees applying for amendment or renewal of licenses voluntarly sub- 
mit documents containing information necessary to support their ap- 
plications. Our licensing regulations contained in title 10 of the Code 
of Federal Regulations describe the kind of information which must 
be submitted in order to obtain a license, renewal of a license, or an 
amendment of a license. 

2. Under the regulations contained in part 20 of title 10 of the Code 
of Federal Regulations, a licensee is required to report certain acci- 
dents involving licensed material. In addition, licensees are required 
to make reports of theft or loss of licensed material. Under the li- 
censing of byproduct material regulations contained in part 30, li- 
censees are required to report each export of byproduct material. Un- 
der the source-material regulation, there is a general reporting provi- 
sion for such reports as may be required by the Commission concerning 
the ownership, possession, extraction, refining, shipment, or other han- 
dling of source material after removal from its place of deposit in na- 
ture. Under the licensing of production and utilization facilities regu- 
lation contained in part 50, licensees are required to make such reports 
in connection with the licensed activity as may be required by the 
license itself or by any rule, regulation, or order of the Commission. 

Under the operators’ licenses regulation contained in part 55, a 
licensee is required to notify the Commission of any disability which 
occurs and would have appeared on his medical examination form had 








1098 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


the condition existed at the time the medical examination form was 
last submitted to the Commission. 

Under the special nuclear material regulation contained in part 70, 
licensees are required to report any case of accidental critic ality or any 
loss of material other than a normal operating loss. 

Under the safeguarding of restricted data regulation, access permit- 
tees are required to report all losses of documents on material contain- 
ing restricted data. 

Under the unclassified activities in foreign atomic energy programs 
regulation, contained in part 110, there is a rather detailed reporting 
requirement involving engagement in unclassified activities in foreign 
atomic energy programs. 

These reporting provisions stem from the authority contained in 
section 161p of the Atomic Energy Act of 1954. 

The Commission has established a public-records regulation con- 
tained in part 9 of title 10 of the Code of Federal Regulations defining 
those Commission records relating to its regulatory activities which 
are available for public inspection. Gener: lly, it can be said that all 
material filed by persons in connection with the licensing and regula- 
tory program are available for public inspection. There is a provision 
for withholding from public inspection upon specific request of the per- 
son submitting a document upon a finding by the Commission that dis- 
closure is not required in the public interest and would adversely affect 
the interest of a person concerned. Such withholding, however, does 
not affect the right of a person properly and directly concerned to 
inspect a document withheld. 

4,5, and 6. The Commission has established a public-document room 
containing filings in licensing or regulatory proceedings. In addition, 
the Commission publishes in the Federal Register notice of applica- 
tions for license to construct and operate nuc lear facilities, and other 
filings and agency actions believed to be of public interest. In appro- 
priate situations, press releases are issued. 

7. Votes taken on actions before the Commission are not normally 
available for public inspection. Of course, any Commissioner has a 
right to publicly record his views on any matter considered by the 
agency. 

8. Section 9.4 of the Commission’s public-records regulation speci- 
fies those filings which are not available to the public. The authority 
for these regulations is section 161q of the Atomic Energy Act of 1954 
(42 U.S.C. 2201: and sec. 3 (c) of the Administrative Procedures Act, 
5 U.S. C. 1002c). 

There are no kinds of documents in the Commission’s regulatory 
program other than those specified in section 9.4 of the public-records 
regulation that we feel should be withheld from public inspection. 
You will note that the public-records regulation was promulgated 
quite recently. 

Sincerely yours, 
R. W. Coon, Deputy General Manager. 
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Unrrep States Atomic Enerey Comission, 
Washington, D. C., November 13, 1957. 
Hon. Witt1am L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives. 


Dear Mr. Dawson: We are enclosing our replies to parts V, VI, 
VII, VIII, and IX of the questionnaire sent to us by the Committee 
on Government Operations. We trust the answers provide the neces- 
sary information. 

Sincerely yours, 
R. W. Coox, 
Acting General Manager. 


V. WorkKLOAD AND STAFFING PATTERNS 


1. See information contained in answers to questions 8, 9, and 30 (a) 
in part II. Because of the technical nature of the AEC program, and 
because numerous questions of safety and security are involved therein, 
there are many matters under present consideration which may result 
in the issuance of additional regulations. There are, however, no 
feasible means to determine the backlog of the AEC in the exercise 
of its rulemaking powers. But it can be noted that two notices of 
proposed rulemaking have been issued and are now pending. 

2. See answers to questions 3 (a), 3 (b), and 7 in part I, and 3, 4, 
and 5 in part II. The major steps in a facility licensing proceeding 
include: 

(a) Receipt of the application. 

(6) Review of the application for legal sufficiency. 

(c) Review of the application by the staff. (The most important 
aspect of this is a detailed review of the hazards analysis of the pro- 
posed facility. This review normally results in a considerable number 
of amendments to the application. ) 

(d) Submittal of the case to the statutory Advisory Committee on 
Reactor Safeguards for review, where required. 

(e) Completion of a hazards evaluation report. 

(f) Notice of proposed issuance of license and hearing, where 
required. 

Because each license application will vary in technical and financial 
complexity, it is impossible to estimate the time required for each 
step in the proceeding. 

The longest adjudicatory proceeding conducted by the AEC con- 
cerned the application, received in January 1956, for a construction 
permit by the Power Reactor Dev elopment Corporation. The appli- 

cation was set down for hearing in October 1956; the taking of testi- 

mony was concluded in August 1957. That the hes aring extended over 
such a long period of time was due to intervention of third parties 
and to the very complex technical and financial questions raised. 

It is impossible to identify the shortest proceeding. A number of 
the licenses, granted by the AEC, relate to the construction and 
operation of simple research reactors. These licenses are generally 
issued several days after receipt of the application. See answer to 
question 30 (6) in part IT. 

3. See answer to question 1. 
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4. Because the AEC’s regulatory program is still in its infancy, 
there have been no substantial changes in its rulemaking and adjudi- 
cation procedures. 


Question 5 





| 
Employees 
Activity | 
| Professional!| Nonprofes- 
| | sional 2 
Adjudicatory proceedings - s ete ie aetstialatas ‘ 77 | 46 
Rulemaking proceedings - _ _- ° iste ic Sebati wasnt 4 3 





1 The AEC does not classify job positions by the particular professional background required. 
2 This category includes secretaries and clerks. 


VI. Unirormitry or ADMINISTRATIVE PROCEDURE 


1. Yes. In ae its rules of procedure, the AEC has been 
guided by the procedural rules of other governmental agencies and 
by the recommendations of the President’s Conference on Adminis- 
trative Procedures. 

2. Because the AEC’s regulatory program is still in its early stages, 
it would be premature to discuss its successes and problems in this 
area. 

3. With few exceptions, the AEC is generally subject to the Ad- 
ministrative Procedure Act. See section 181 of the Atomic Energy 
Act. of 1954, as amended. However, the recently enacted indemnity 
bill, Public Law 85-256, included specific statutory procedures, which 
are applicable only to the AEC. Section 182b provides as follows: 

The Advisory Committee on Reactor Safeguards shall review each appui- 
cation under section 103 or 104b for a license for a facility, any application 
under section 104c for a testing facility, and any application under section 
104a or 104c¢ specifically referred to it by the Commission, and shall submit a 
report thereon, which shall be made part of the record of the application and 
available to the public, except to the extent that security classification pre- 
vents disclosure. 

Section 189a of the Atomic Energy Act was amended by adding 
the following sentence at the end thereof : 

The Commission shall hold a hearing after thirty days notice and publication 
once in the Federal Register on each application under section 103 or 104b for 
a license for a facility, and on any application under section 104c for a license 
for a testing facility 

Further, there is a provision for special procedures where classified 
information is involved. (See the proviso in section 181.) 


VII. Routes ror Apmission TO PRACTICE AND FOR AVOIDANCE 
or ConFruictr or INTERESTS 


1. The AEC has not prescribed any rules for admission to practice. 

Title 10, Code of Federal Regulations, section 2.704, permits any 
person appearing before the AEC to do so in person or by a repre- 
sentative. In a formal hearing, the representative must be “an at- 
torney at.law in good standing admitted to practice before any court 
of the United States, the District of Columbia, or the highest court of 
any State, Territory, or possession of theUnited States.” 
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2. AEC Manual, chapter 4124, contains a comprehensive exposition 
of the AEC rules relating to avoidance of conflict of interest. 

3. Yes. Prior to the determination of AEC procedures in these 
matters, AEC employees conferred with several other agencies. 

4. With regard to the rules for representations, no problems have 
been encountered. 

Because of the novelty and the complex technical problems en- 
gendered by the AEC program, the AEC frequently seeks consulta- 
tion with non-Government employees. Many of these technical con- 
sultants are employees of actual or prospective Government contract- 
ors or licensees. Occasionally, therefore, the broad scope of the con- 
flicts of interests statutes may limit the AEC in its selection of 
appropriate technical skills. 


VIII. Exemrrions From toe ApMINISTRATIVE Procepure Act 


1. Section 181 of the Atomic Energy Act reads as follows: 


General.—The provisions of the Administrative Procedure Act (Public Law 
404, Seventy-ninth Congress, approved June 11, 1946) shall apply to all agency 
action taken under this Act, and the terms “agency” and “agency action” shall 
have the meaning specified in the Administrative Procedure Act: Provided, how- 
ever, That in the case of agency proceedings or actions which involve Restricted 
Data or defense information, the Commission shall provide by regulation for 
such parallel procedures as will effectively safeguard and prevent disclosure of 
Restricted Data or defense information to unauthorized persons with minimum 
impairment of the procedural rights which would be available if Restricted Data 


or defense information were not involved. 

2. The exemption proviso in the above-quoted section 181 relates to 
AEC responsibility to protect restricted data and defense information. 
Title 10, Code of Federal Regulations, part 2, subpart H, describes the 
parallel procedures established by the AEC for adjudicatory proceed- 
ings involving restricted data. 


IX. Court Decistons Arrectinec AGENcy FuNcTIONS 


1. There have been no court decisions passing on the legality or 
fairness of AEC procedures. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11A—INDEPENDENT AGENCIES 
(Civil Aeronautics Board) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Civil Aeronautics Board.) 


NOVEMBER 19, 1956. 
Mr. James R. Durres, 
Chairman, Civil Aeronautics Board, 
Washington, D. C. 

Dear Mr. CuHartrMan: In performance of its duties under the 
Rules of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in 
the following schedule: Section I, Rulemaking, December 20, 1956; 
section II, Adjudication, January 15, 1957; remaining sections, Feb- 
ruary 15, 1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wituram L. Dawson, Chairman, 





(See p. 1069 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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CIVIL AERONAUTICS BOARD 


Answer of the Civil Aeronautics Board to questionnaire on Adminis- 
trative Organization, Procedure, and Practice submitted by the 


Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee 


Civir AgRoNAvTICS Boarp, 
Washington, February 4, 1957. 
Hon. Wuuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear ConeressMAN Dawson: This will acknowledge your letter 
of November 19, 1956, enclosing a questionnaire pertinent to your 
survey and study on administrative organization, procedure and 
practice in the Federal administrative agencies. 

There is enclosed a detailed reply to part I of this questionnaire. 
With the single exception of the Board’s ratemaking powers, all 
matters within the formal and informal purview of “rulemaking,” as 
defined in the Administrative Procedure Act, have been included in 
this response. We have deferred, for subsequent reply under part 
II, all aspects of the process of determining fair and reasonable rates 
of mail compensation and reasonable and nondiscriminatory com- 
mercial rates. It is believed that such classification will enable us to 
supply a more intelligible and informative response since the Board 
has always fixed rates in adjudicatory proceedings held in compliance 
with the express requirements of the Civil Aeronautics Act of 1938, 
as amended. 

Our replies have been directed to all forms of agency action which 
may reasonably be characterized as rulemaking (including waivers 
from the provisions of a rule or regulation) and have not been limited 
to codified material published in the Federal Register. Further- 
more, we have not excluded instances of so-called private rulemaking 
(i. e., actions involving a single-named individual or air carrier rather 
tiki ‘the general public or a class of air carriers). In order to provide 
a comprehensive and complete answer to your questionnaire, we have 
included all pertinent actions taken pursuant to staff delegations of 


authority. Answers to the remaining parts of the questionnaire will 
be submitted in the near future. 


Sincerely yours, 
James R. Durresg, Chairman. 


I. RuLEMAKING 
Answer to question 1 


The Civil Aeronautics Board exercises legislative or quasi-legislative 


powers in promulgating Economic Regulations and Civil Air Regula- 
tions. 


(a) Section 205 (a) of the act constitutes a general grant of rule- 
making power not limited to the exercise of the Board’s powers under 
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any specific title. This section empowers the Board to make and 
amend general or special rules, regulations, and procedures designed 
to implement specific provisions of the act and aid the effective dis- 
charge of its various statutory powers and duties. It specifically 
recites that all such rules must be “pursuant to and consistent with 
the provisions of this act.” 

Section 416 (a) of the Act confers upon the Board specific power to 
promulgate rules and regulations under title IV (Air Carrier Economic 
Regulations) applicable to justly and reasonably established classes 
of air carriers. 

Section 416 (b) (1) of the act empowers the Board to exempt any 
air carrier or class of air carriers from the requirements of all or part 
of title IV or any rule or regulation, prescribed thereunder. 

Title VI of the act contains the principal substantive provisions 
relating to safety regulation. Section 601 generally authorizes the 
Board to promulgate regulations governing air traffic and other prac- 
tices relating to the operation of aircraft, including maximum hours 
of employment for flight personnel; standards for marking, design and 
construction of aircraft, engines, propellers and other appliances; 
standards for inspection, etc. Section 602 authorizes the issuance of 
airman certificates (pilot, navigator, mechanic, control tower opera- 
tors, etc.). Section 603 authorizes the issuance of aircraft certificates 
(type, production, and airworthiness certificates for individual air- 
craft). Section 604 authorizes the issuance of air carrier operating 
certificates. The Board prescribes by regulation the various safety 
standards involved whereas their actual enforcement and application 
(including the actual issuance of various safety certificates) is the 
responsibility of the Administrator. 

(b) Title IV expressly grants to the “Civil Aeronautics Authority” 
all rulemaking and other powers stemming from its provisions. Like- 
wise, the general rulemaking power contained in section 205 (a) has 
been conferred upon the Authority. By the provisions of Reorgani- 
zation Plans Nos. III and IV, the “Civil Aeronautics Authority” 
was redesignated as the “Civil Aeronautics Board” and all of the 
rulemaking powers described in paragraph (a) above were invested 
in the Board. In those instances where the Board has delegated to 
the Administrator, pursuant to section 601 (c) of the act, the power 
to prescribe rules, regulations, and standards, the Administrator, sub- 
ject to review by the Board, exercises the rulemaking power. 

(c) Various limited powers, in the nature of rulemaking, have been 
delegated to several organizational components of the Board. Pur- 
suant to section 3 (a) (1) of the Administrative Procedure Act, the 
Board has published in the Federal Register all delegations of final 
authority related to substantive program matters. The most recent 
public notice embodying these delegations is PN 8, effective October 
27, 1954. For the convenience of the committee, we are excerpting 
therefrom the following pertinent rulemaking delegation: 

Sec, 3. Chief Examiner. The Chief Examiner is authorized to: 

.01 Approve or disapprove requests for changes in procedural require- 
ments in economic cases for good cause shown, providing that an extension 
of time for filing documents shall not be granted within three days of the date 
originally set for the filing except in cases involving unusual hardship on the 
requesting party or parties. 

Sec. 4. Director, Bureau of Air Operations 

* * * * * * * 


i 
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02 Delegations with respect to rate and tariff matters. The Director, Bureau of 
Air Operations, is authorized to: 

A. Reject any tariff, supplement, or revised page which is filed by any air 
carrier, or by any foreign air carrier, and which is subject to rejection under 
Section 403 (a) of the Civil Aeronautics Act of 1938, as amended, because it 
is not consistent with Section 403 of the Act or with Part 221 of the Economic 
Regulations, as amended. 

B. Approve or disapprove any application for permission to make tariff 
changes upon less than statutory notice, filed pursuant to Section 221.190 of 
the Economic Regulations which (a) has as its only purpose the correction of 
mechanical, clerical, or administrative errors; or (b) does not involve new or 
substantial questions of policy. 

* * * * * * * 


D. Approve or disapprove methods for indicating cancellation of existing 
rate or rule in the publication stating the new rate or rule, in a manner other 
than that specifically required by Subpart H of Part 221 of the Economic 
Regulations. 

* * * * * * * 

G. Approve or disapprove applications for waiver of the provisions of Part 
221 of the Economie Regulations in accordance with Section 221.201. 

H. Approve or disapprove applications filed under Section 403 (b) of the 
Act and Section 223.8 of the Economie Regulations for permission to furnish 
free or reduced rate overseas or foreign air transportation, when such appli- 
cations do not involve new and substantial questions of policy. 

Sec. 5. Chief, Office of Carrier Accounts and Statistics. The Chief, Office of 
Carrier Accounts and Statistics, is authorized to: 

01 Waive, modify, or interpret any of the accounting and reporting 
requirements of Parts 241, 242, 243, and 244 of the Economie Regulations 
and establish detailed uniform practices in connection with the submission 
of the reports required therein: Provided, That upon application by any air 
carrier affected by such action, the Chief shall submit any waiver, modifica- 
tion, interpretation, or established practice to the Board for review. 

.02. Authorize air carriers to substitute phot «raphie reproductions for 
specified categories of records; and approve or disapprove an “application 
for substitution”’ filed by an air carrier pursuant to Section 249.1 (d) of the 
Economie Regulations. 

Sec. 6. Director, Bureau of Safety Regulation. The Director, Bureau of Safety 
Regulation, is authorized to: 

.01 Publish notice of proposed changes in the Civil Air Regulations. 
Such notice shall indicate clearly that the proposed changes are those of 
the Bureau and have not been approved by the Board. 

.02. Approve, with the concurrence of the General Counsel on legal aspects, 
applications for waiver of the Civil Air Regulations, under such conditions 
and limitations as he may deem necessary or desirable, where he finds that 
no new policy question is involved. 

.03 Approve, with the concurrence of tne General Counsel on legal aspects, 
requests for waiver of specific requirements of the Civil Air Regulations, 
under such conditions and limitations as he may deem necessary or desirable, 
where he finds that the granting of the request will be in the interest of 
national defense and that it will not create a hazard to air safety. How- 
ever, no waiver granted under the authority of this delegation shall be for a 
period longer than six months. 


Answer to question 2 


The Board does not construe section 205 (a) as an unlimited grant 
of authority to make any or all rules which may be useful or desir- 
able in administering the act. Rather, it views this section as a 
limited grant of authority to implement only express and implied 
statutory powers. Thus, the Board has never claimed or asserted 
any power to regulate, by way of rulemaking, areas which have not 
been committed to its charge by a specific provision of the act. The 
choice of rulemaking procedures as an alternative to adjudicatory 
procedures may result in a broader and more effective exercise of the 
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underlying specific statutory power in certain types of cases. Indeed, 
the promulgation of a rule may be essential to an exercise of such 
power under some circumstances. Nevertheless, all Board exercises 
of rulemaking power are predicated upon both section 205 (a) and 
the relevant specific provision or provisions of the act conferring upon 
the Board jurisdiction over the particular phase of air transportation 
sought to be regulated. 


Answer to question 3 
I. Procedural rules 

These rules include the Principles of Practice of the Civil Aero- 
nautics Board (pt. 300 of the Procedural Regulations); the Rules of 
Practice in Air Safety Proceedings (pt. 301 of the Procedural Regula- 
tions); the Rules of Practice in Economic Proceedings (pt. 302 of the 
Procedural Regulations); the Rules of Practice in Aircraft Accident 
Inquiries (pt. 303 of the Procedural Regulations) ; and the Disclosure 
of Aircraft Accident Investigation Information (pt. 311 of the Pro- 
cedural Regulations). Since the Board’s practices are identical with 
respect to all classes of these rules, we have grouped them together 
under this generic heading to facilitate a concise reply. 

(a) Information indicating a possible need for revision of these 
procedural rules is principally derived from intraagency sources. 
Examiners, trial attorneys, division chiefs and other agency personnel 
having intimate and daily contact with the practical effect and 
operation of such rules are relied upon to recommend revisions and 
amendments. Of course, outside parties are always at liberty to, 
and frequently do, petition the Board to make desired modifications 
of such rules. In addition, the Board holds industry meetings and 
personal conferences to obtain industry views. On several occasions, 
the Board has established joint Government-industry committees to 
assist in the development of procedural regulations. The Board also 
consults with and exchanges views with other Federal and State 
regulatory agencies. 

(6) In accordance with the specific congressional exception from 
the notice and public procedures provisions of section 4 (a) and (b) 
of the Administrative Procedure Act, the Board publishes these Sclen 
as final amendments, revisions, or enactments. 

(c) For the reasons explained in paragraph (6b), above, there is gen- 
erally no bearing or other form of public participation in proceedings 
concerned with these rules. 

(d) In the preamble to all such final rules, the Board carefully ex- 
plains the scope and effect of the amendment or other rulemaking 
action, pertinent legal considerations, and the policy objective sought 
to be achieved. 

These rules are codified and published. Thus, they appear in 
both the daily issues of the Federal Register and the periodic ally dis- 
tributed Code of Federal Regulations. Moreover, copies are sent to 
all persons on the Board’s mailing list for each of such items. ‘These 
lists generally include all persons subject to the rules involved and 
other persons having an interest. 


ITI. Substantive rules 


These rules encompass all codified Economic Regulations of some 
35 substantive parts and Civil Air Regulations containing 40 sub- 
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stantive parts. They also include various waivers and modifications 
of such codified rules made under delegated authority. Because pro- 
cedures utilized in promulgating rules made under de egated authority 
are more informal, they have been separately grouped for the purpose 
of this response. 


CODIFIED ECONOMIC AND CIVIL AIR REGULATIONS 


(a) In general, information indicating a need for amendment, 
comprehensive revision, or enactment of such rules emanates within 
the agency. However, awareness of defects in existing rules frequently 
reflects legal and policy problems initially raised by representatives 
of air carriers, the traveling public or other users of airspace or air 
transportation services. Sometimes, such parties file formal petitions 
for the institution of economic rulemaking proceedings under the 
provisions of section 302.38 of part 302 of the Board’s Procedural 
Regulations and of safety rulemaking proceedings under the provisions 
of section 301.40 of part 301 of the Board’s Procedural Regulations. 
More frequently, however, they seem to prefer informal discussions 
with the staff. Whenever it appears that a general conference with 
interested parties will prove beneficial, the staff meets with them 
before the issuance of a notice of proposed rulemaking. 

(b) In accordance with the congressional policy embodied in section 
4 of the Administrative Procedure Act, the Board publishes these 
rules in the Federal Register as notices of proposed rulemaking. 
Such notices are also circulated to known interested persons through 
a separate mailing list; when so circulated these notices are identified 
as draft releases. Each such notice contins an explanatory statement 
which attempts to focus attention on all significant issues involved, 
fully discusses pertinent legal problems and explains the policy objec- 
tives sought to be realized. Such notices also normally contain the 
full text of each proposed rule and, to the extent deemed necessary 
in particular cases, supplements such detailed presentation of the 
terms and content of the proposed rule by requesting comments on 
alternative rulemaking approaches. 

The Board believes that this practice is preferable to the publication 
of a mere summary description of the subjects and issues involved 
because of the complexity of these rules and the significance of their 
impact upon persons affected. Our experience indicates that the pub- 
lication of all pertinent details of a proposed rule enables interested 
parties to file more helpful and informed comments. The Board also 
attempts to incorporate, in the text of each proposed rule, all legal 
requirements and interpretations which may be contained in reporting 
and other forms adopted as part of the rule. It has been the Board’ s 
policy to issue a further notice of proposed rulemaking when major 
changes in the policy or legal theory underlying a proposed rule are 
deemed necessary in the light of comments received in response to 
the original notice. 

(c) In general, the Board views public participation in these rule- 
making proceedings as an essential element in the process of formu- 
lating a well-drafted rule responsive to the needs of the public interest 
and properly geared to the operating conditions of the industry. The 
return date for submission of written comments is generally a minimum 
period of 30 days, commencing to run from the date of publication of 
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notice in the Federal Register. The Board has liberally viewed all 
reasonable requests for additional time necessary to prepare adequate 
and comprehensive comments.' Similarly, the Board has been rather 
liberal in accepting written comments containing all types of pertinent 
material, including statistical and other factual material as well as 
opinion testimony. Requests for oral argument are granted whenever 
it appears that such supplementary presentation of views will assist 
the Board in resolving difficult or novel questions of law or policy. 

The majority of rulemaking actions are taken pursuant to authority 
vested in the Board by substantive sections of the Administrative 
Procedure Act which do not require that decisions be made after 
notice and hearing. With very few exceptions, however, interested 
parties are given full and complete opportunity to make their views 
known to the Board. Furthermore, as a matter of general policy, 
the Board normally limits its use of the rulemaking process to the 
determination of true legislative issues entailing only the determina- 
tion of sound policy, applicable to a class, for the future and to the 
resolution of basic legal questions. There fore, the bulk of the codified 
economic regulations and Civil Air Regulations are promulgated as a 
result of so-called informal rulemaking proceedings pursuant to 
the specific procedures prescribed in the Administrative Procedure 
Act. 

(d) It 1s the Board’s practice to incorporate in the preamble to 
every final amendment, revision or new part adopted a full and 
detailed statement of the basis and purpose of such rules. 

(e) These rules are codified and published. Thus, they appear in 
both the daily issues of the Federal Register and the periodic ally 
distributed Code of Federal Regulations. Moreover, copies are sent 
to all persons on the Board’s “mailing list for each of such items. 
Such lists generally include all persons subject to the rules involved 
and other persons having an interest. 


WAIVERS OF CODIFIED REGULATIONS MADE UNDER DELEGATED 
AUTHORITY 


Office of carrier accounts and statistics (OCAS) 

These waivers fall into two basic classes: Those uniformly appli- 
cable to a class of air carriers and those applicable only to an individual 
air carrier. Either type of waiver may be initiated by the OCAS or 
an air carrier or a class of air carriers. There are no formal procedures 
specified in part 241, which provides for the granting of such waivers 
by the Board, or in PN 8, which delegated the authority to make such 
waivers to OCAS. Consequently, the provisions of section 1.6 of 
PN 3 permit requests for such relief to be in letter form. Once the 
staff has decided to grant a waiver, pursuant either to the request 
of a carrier or carriers or upon its own initiative, a letter is sent to 
the Chief Accounting Officer of the carrier or carriers concerned 
embodying the specific terms of the waiver. In the case of waivers 
initiated of OCAS, such letters also explain the nature of the waiver 
and specify, where pertinent, appropriate accountmg principles and 
practices to be substituted for the waived manual provision. Such 
letters invite comments on the proposed waivers and submission of 


! Such extensions are granted in supplemental notices of proposed rulemaking published in the Federal 
Register and also distributed directly to persons on the Board’s mailing list. 
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alternatives which may be deemed preferable by the carrier or car- 
riers concerned. If requested, conferences with the staff of OCAS 
are held. Subsequently, a finalized waiver is issued in the form of a 
letter. Although section 5 of PN 8 provides for Board review of 
these delegated actions, no carrier appears to have ever requested 
such review. 

Bureau of Hearing Examiners 

In practice, this office does not. exercise its delegated power to ap- 
prove requests for changes in procedural requirements for good cause 
shown. Indeed, it has voluntarily limited itself to the waiver of 
rules of practice setting definite time limits for the filing of exceptions, 
briefs, and other documents and the approval of requests to waive the 
prohibition contained in such rules against the filing of briefs exceed- 
ing 50 pages in length. All of these actions relate to individual 
parties requesting relief and the requests are made in the form of 
letters pursuant to the provisions of section 1.6 of PN 3, discussed 
above. When waivers are granted, they are issued in the form of 
letters. 

Bureau of Air Operations 

These waivers principally comprise permission to modify tariff fil- 
ing procedures specified in the Economic Regulations. Thus, they 
relate to applications for special permission to make tariff schedules 
effective upon less than the usual 30 days’ notice and the cancella- 
tion of both tariff rates and rules in a manner not in accordance with 
the Board’s regulations. Additionally, they involve applications for 
approval of the furnishing of free or reduced-rate, overseas or foreign 
air transportation, on specific ally identified individual trips, to per- 
sons outside the class to whom such privileges are expressly extended 
by section 403 (b) of the act or seetion 223.8 of the Economic Regu- 
lations. 

Requests for such waivers are made by letter pursuant to procedures 
specified in the various pertinent sections of the Economic Regula- 
tions respectively prescribing the form of applications for such relief. 
Such requests generally relate to relief sought by a single air carrier. 
The Bureau of Air Operations does not enjoy any delegated authority 
to initiate such waivers. 

After analyzing and evaluating the applications of carriers for such 
waivers, the Bureau of Air Operations either grants such waiver by 
issuing an appropriate letter or transmits a notification of denial of 
the request in the form of a letter. Such notifications of denial, other 
than those involving requests for waiver under section 221.201 ‘of the 
Economic Regulations, contain a recital that the carrier may request 
a review by the Board. No formal procedures have been prescribed 
for the filing of such requests for review so that they are governed by 
the provisions of section 1.6 of PN 3, which permits them to be made 
in letter form. In each instance where the carrier exercises this privi- 
lege of seeking Board review, the staff transmits a memorandum to 
the Board in support of its disapproval of the waiver. The Board 
then réviews both the carrier’s request for review and the staff memo- 
randum and may either reverse the denial or affirm the rior action 
taken under delegated authority. In either event, the Board would 
transmit a letter to the air carrier concerned embodying its decision. 
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It appears, however, that air carriers have only rarely requested such 
Board review. 


Bureau of Safety Regulation 


This Bureau is empowered to issue waivers of the Civil Air Regula- 
tions where the policy issues surrounding the request for waiver have 
previously been set by the Board. It also may issue such waivers 
under emergency conditions but the authority thereunder shall not 
extend for more than 6 months. The procedures followed in issuing 
such waivers are generally similar to those employed by the Bureau 
of Air Operations. It should also be noted that the Board has em- 
powered the Bureau of Safety Regulation to issue notices of proposed 
rulemaking concerning changes in the Civil Air Regulations. Such 
notices expressly state that the proposals have not been approved by 
the Board and are given the same degree of publication as those 
adopted by the Board. 


MODIFICATIONS OF CODIFIED RULES AND REGULATIONS MADE UNDER 
DELEGATED AUTHORITY 


Office of Carrier Accounts and Statistics 

Under section 5.01 of PN 8, the Chief of OCAS uses his delegated 
authority to promulgate amendments required to effect clarification 
or adaptation of existing regulations to meet changing circumstances. 
Such modifications are limited to those which he believes consistent 
with the basic principles embodied in those rules adopted in the first 
instance by the Board. Rules processed under such delegated author- 
ity are handled i in the same manner and with the same degree of publi- 
cation as is utilized in rulemaking actions taken directly by the Board. 


STANDARD PRACTICE LETTERS ISSUED UNDER DELEGATED AUTHORITY 


Office of Carrier Accounts and Statistics 

Under section 5.01 of PN 8, the Chief of OCAS issues so-called 
standard practice letters which establish standard practices to be 
followed by air carriers. These letters are designed to assure uni- 
formity in reporting techniques and assure that the accounts of air 
carriers will conform to the codified accounting regulations. The 
need for issuance of such letters is usually disclosed by field audit 
and office audit of carrier reports, to the Board, which reveal differ- 
ent accounting and reporting practices between air carriers. If un- 
checked, such differences can undermine substantive compliance with 
the regulation. In each instance, a proposed standard practice letter 
is transmitted to the chief accounting officer of all certificated air 
carriers when matters of substance are involved. Comments are 
solicited, and after review and evaluation of the views therein ex- 
pressed, a finalized letter is again transmitted to the chief accounting 
officers of such carriers. In a relatively small number of cases, where 
the matter involved is noncontroversial and of minor importance, a 
letter addressed to a single air carrier may be issued without prior 
opportunity for comment. Although section 5 of PN 8 provides for 
Board review of these delegated actions, no carrier appears to have 
ever requested such review. 
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III. General statement of policy 


The Board has issued, as Regulation Policy Statement No. 1, 
Policy Statements Part 399. This part was adopted on May 25, 1955, 
and there have been no subsequent amendments. 

(a) Part 399 provides a vehicle for codifying and publishing the 
Board’s statements of general policy. Relevant data concerning 
appropriate policy for inclusion in this part is collected from the 
various organizational components within the agency. 

(6) In accordance with the specific congressional exception to the 
notice and public procedures requirements of section 4 (a) and (b) of 
the Administrative Procedure Act, the Board publishes these state- 
ments of policy as final rules. 

(c) For the reasons explained in paragraph (b) above, there is no 
hearing or other form of public participation in proceedings concerned 
with these rules. 

(b) In the preamble to part 399, the Board explained the scope and 
legal effect of this part and established a standardized form and 
procedure for handling future statements of policy. 

(e) These rules are codified and published. Thus, they appear in 
both the daily issues of the Federal Register and ‘the periodically 
distributed Code of Federal Regulations. Moreover, copies are sent 
to all persons on the Board’s mailing list for each of such items. Such 
lists are designed to include all persons subject thereto and others 
having a legitimate interest therein. 


IV. Interpretative rules 


These rules emcompass a limited number of parts of the Economic 
and Civil Air Regulations and various interpretations of these regula- 
tions made under delegated authority. Because procedures utilized 
in promulgating the latter class of rulemaking actions are more in- 
formal, they have been separately grouped for the purposes of this 
response. 


CODIFIED ECONOMIC AND CIVIL AIR REGULATIONS 


(a) Since these rules present only questions of law, there is no par- 
ticular need for the collection of factual data concerning the situations 
they are designed to remedy. Frequently, however, the need for 
interpretation of an existing regulation is first recognized by outside 
parties. 

(b) In accordance with the congressional policy embodied in sec- 
tion 4 (a) and (b) of the Administrative Procedure Act, the Board 
generally publishes these rules as final amendments, revisions or 
enactments. 

(c) For the reasons explained in paragraph (b) above, there is 
usually no hearing or other form of publie participation in proceedings 
concerned with these rules. 

(d) In the preamble to all such final rules, the Board carefully 
explains the scope and effect of the interpretation, and the pertinent 
legal considerations. 

(e) Publication and distribution is made in the same manner as for 
substantive rules and procedural rules. 
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INTERPRETATIONS OF CODIFIED REGULATIONS MADE UNDER DELEGATED 
AUTHORITY 


Office of Carrier Accounts and Statistics (OCAS) 

These interpretations fall into two basic classes: Those uniformly 
applicable to a class of air carriers and those applicable only to an 
individual air carrier. Either type of interpretation may be initiated 
by OCAS or an air carrier or a class of air carriers. PN 8, which dele- 
gates the authority to make such interpretation to OCAS, does not 
specify any formal procedures governing applications therefor. 
Consequently, the provisions of section 1.6 of PN 3 apply to requests 
for such relief to be filed in letter form. 

When OCAS decides to issue an interpretation, a letter of interpre- 
tation is sent directly to any single carrier which may be concerned. 
However, if the letter of interpretation is initiated by OCAS in order 
to clarify a matter of common concern to the entire industry a proposed 
letter of interpretation is sent to the chief accounting officers of all air 
carriers and comments are invited. Subsequently, a finalized inter- 
pretation is issued in the form of a letter. Although section 5 of PN 8 
provides for Board review of these delegated actions, no carrier appears 
to have ever requested such review. 

The staff of OCAS plans to modify this procedure, beginning on 
January 1, 1957, by generally disseminating all interpretations of 
substantive matters to the chief accounting officers of all certificated 
air carriers irrespective of whether or not the interpretation appears 
to be of general applicability. These interpretations are intended to 
serve as guides to persons expected to comply with the codified 
accounting regulations. 


V. Statements of the general course and method by which functions are 
channeled and determined 

This class of rules comprises only PN 3, effective July 1, 1950, cap- 
tioned ‘‘Statement of Places at Which Public May Secure Information 
or Make Submittals or Requests.”’ 

(a) By its very nature, data pertinent to the formulation of this 
rule must be collected from internal sources within the agency and, 
particularly, from organizational components responsible for the 
various administrative functions involved. 

(b) In accordance with the congressional policy embodied in sections 
4 (a) and (b) of the Administrative Procedure Act, the Board generally 
publishes these rules as final actions. 

(c) For the reasons explained in paragraph (6) above, no hearing or 
other form of public participation is had in proceedings concerned 
with these rules. 

(d) The preamble to PN 3 points out that the rule has been pro- 
mulgated in order to comply with the requirements of section 3 (a) 
(1) and 3 (c) of the Administrative Procedure Act. 

(e) These rules are published in the daily issues of the Federal 


Register and copies are sent to all interested parties on the Board’s 
mailing list. 


VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files 


The bulk of the Board’s rules of this type is contained in PN 3, 
which has previously been covered in the foregoing response to item V. 
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In addition, amendment No. 8 to part 302, regulation No. PR-22, 
captioned ‘Testimony by Board Personnel and Production of Board 
Records,” and part 311, regulation No. PR-8, captioned “Disclosure 
of Aireraft Accident Investigation Information,’’ are within this cate- 


gory. Since these rules constitute rules of practice, they have been 
covered in our response to item I. 


VII. Rules relating to public property, including the use and disposition 
of land 


The Board does not have any rules of this type. 


VIII. Rules relating to the making of loans to public or private parties 
The Board does not have any rules of this type. 


IX. Rules relating to the making of grants of public funds to private and 
public parties for rehabilitation, educational, and other purposes 


The Board does not have any rules of this type. 


X. Rules or instructions relating to standards for negotiation of and the 
grant of contracts 


The Board does not have any rules of this type. 


XI. Practice manuals for field or other agency personnel explaining the 
law administered or the agency’s policies thereon 


The Board does not have any codified regulations of this type. 
XII. Rules of practice 


As previously noted, all rules of practice have been covered under 
item I. 


XIII. Rules relating to agency management, organization, and personnel 

Apart from internal administrative directives concerning intra- 
agency personnel, budget and operational procedures which do not 
appear to constitute “rulemaking” within the purview of the Admin- 
istrative Procedure Act, the only rule of this type which the Board 
has promulgated is Public Notice PN 10, “Statement of Organiza- 
tion.’ It should be noted, however, that this codified organizational 
rule embodies to a substantial extent material contained in such in- 
ternal administrative directives which is of interest to persons outside 
the Board. 

(a) By its very nature, data pertinent to the formulation of this 
rule must be collected from internal sources within the agency and, 
particularly, from organizational components responsible for the var- 
ious administrative functions involved. 

(6) In accordance with the congressional policy embodied in sec- 
tions 4 (a) and (b) of the Administrative Procedure Act, the Board 
generally publishes these rules as final actions. 

(c) For the reasons explained in paragraph (5) above, no hearing or 
other form of public participation is had in proceedings conc erned 
with these rules. 

(d) Public Notice PN 10 contains a general statement (secs. 1.1 to 
1.3, inclusive), concerning the structure of the Board, its statutory 
mission, functions, and offices. 

(e) These rules are published in the daily issues of the Federal 
Register. Moreover, copies are sent to all interested parties on the 
Board’s mailing list. 
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Answer to question 4 


The Civil Aeronautics Act does not contain any specific provisions 
relating to rulemaking functions of the Board which require notice, 
hearing, or an evidentiary record (with the single exception of rate- 
making functions which will be dealt with in connection with our 
answers to part IT of this questionnaire). 


Answer to question 5 


It is assumed that this question is directed only to so-called “formal 
rules” which are required by an agency’s s enabling act to be made upon 
the basis of an evidentiary record compiled in a hearing. As pre- 
viously stated in our answer to question 4 above, there are no such 
provisions in the Civil Aeronautics Act pertinent to part I of this 
questionnaire. 

Answer to question 6 


) The Civil Aeronautics Act does not expressly require any form 
of ablie participation in rulemaking proc eedings conducted by the 
Board. Consequently, the provisions of section 4 of the Administra- 
tive Procedure Act govern the rights of outside parties to participate 
in the Board’s informal rulemaking proceedings. However, the 
Board has sometimes utilized notice and public participation pro- 
cedures in promulgating rules which could be adopted as final rules 
in the first instance because they are within the purview of the specific 
exceptions to the requirements of section 4 (a) of the Administrative 
Procedure Act. For example, in promulgating amendment No. 1 to 
part 221 of the Economic Regulations (regulation No. ER-195), 
dealing with tariff filings, which was purely an interpretative rule, 
the Board permitted interested parties to submit written comments 
and present oral argument. Such action was taken because of the 
unusually complex and difficult nature of the legal questions pre- 
sented and the likelihood that the interpretation would adversely 
affect certificated air carriers. In enacting part 227 (regulation No. 
ER-208), dealing with the voluntarily furnished reduced rate over- 
seas air transportation, the Board permitted interested parties to file 
comments despite the fact that the regulation merely relieved a cer- 
tain class of air carriers of a statutory restriction and was entirely 
permissive in nature. Such.action was taken because it was believed 
that adoption of this rule might have an adverse impact upon another 
class of carriers. Furthermore, the Board desired to ascertain whether 
all members of the class covered favored the regulation and whether 
there would be any substantial adverse competitive impact upon 
those air carriers who did not wish to avail themselves of the granted 
permission to make rate reductions. Similarly, the Board has gen- 
erally afforded notice and public procedure in connection with regu- 
lations granting exemptions, under section 416 (b) of the act, from 
various statutory and administrative requirements. Although such 
rules (i. e. pt. 294, regulation No. ER-186), dealing with certain ex- 
empted military charters, relieve an entire class a preexisting legal 
restrictions, the Board believes that it is preferable to issue a notice 
of proposed rulemaking whenever significant conditions are attached 
to the granted exemption or whenever other persons not subject to 
such regulations may have a legitimate interest. 
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(6) In so-called informal rulemaking proceedings, the Board’s 
general practice has been to dispense with the notice and public 
participation specified in section 4 (a) and (b) of the Administrative 
Procedure Act only in cases falling squarely within the specific situa- 
tions of “impracticable, unnecessary, or contrary to the public 
interest”’ stated disjunctively therein. We have been guided in our 
determinations of the meaning of those specific statutory exceptions 
by the conclusions and recommendations in the Attorney General’s 
Manual on the Administrative Procedure Act. Very limited use has 
been made of these specific exceptions. 


Answer to question 7 


(a) The Board regards changes in an existing rule as warranting the 
same degree of compliance with the requirements of the Administrative 
Procedure Act as would be necessary in formulating a new rule. 
These procedures have already been specifically described in our prior 
response to question 3. 

(6) The Board regards changes in existing rulemaking procedures, 
formalized by incorporation of its rules of practice, as warranting the 
same degree of compliance with the requirements of the Adminis- 
trative Procedure Act as would be necessary in formulating a new 
procedural rule. These procedures have already been specifically 
described in our prior response to question 3. 


Are these procedures uniform or are they ad hoc? Explain and specify 

With respect to both classes of rulemaking actions, prior responses 
have adequately covered our procedures. These procedures have 
been consistently uniform over a period of many years. 


Answer to question 8 


Rule 38 of the Rules of Practice of the Economic Proceedings (pt. 
302) and rule 40 of the Rules of Practice in Air Safety Proceedings 
(pt. 301) permit any interested person to petition for the institution 
of rulemaking proceedings looking toward the enactment, amendment 
or repeal of an economic or civil air regulation. These petitions are 
docketed and made matters of public record. Upon evaluation of 
such filings, the Board will issue an appropriate notice of proposed 
rulemaking if it believes it to be in the public interest. Such rule- 
making proceedings are processed in the same manner as those initi- 
ated directly by the Board. Where, however, the Board decides that 
the petition lacks merit it notifies the person concerned that the 
requested relief has been denied and gives its reasons in accordance 
with the requirements of section 6 (d) of the Administrative Pro- 
cedure Act. 

In 1955 the Board received four petitions for economic rulemaking. 
All of these petitions related to various requested amendments of part 
225 of the Economic Regulations. Three of the petitions were granted 
and one was denied. In 1956 the Board received four petitions for 
economic rulemaking, which again related exclusively to part 225. 
Two of these petitions were denied, in their entirety, one was granted 
in part only, and another was fully granted. 

In 1955, the Board received 176 requests for safety rulemaking 
changes. To a considerable extent many of these petitions repre- 
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sented requests for similar relief. Pursuant to Board practice, which 
encourages informal as well as formal requests for changes in rules, 
the bulk of these requests were made informally and were not filed in 
accordance with the Board’s Rules of Practice in Air Safety Proceed- 
ings and consequently were not docketed. In response to these 
requests, the Board adopted 55 final rules reflecting recommended 
changes in the Civil Air Regulations. With respect to the requests 
for rule change made pursuant to the Board’s rules of practice, the 
great majority of the docketed petitions resulted in either the adoption 
of a final safety rule or a waiver. In 1956, 225 requests for safety 
rulemaking changes were received and 53 final rules were adopted. 
By comparison the number of final rules adopted pursuant to petitions 
for change from sources outside the agency greatly exceed the number 
adopted pursuant to action initiated by the agency. It should be 
noted that the figures reflecting final rulemaking actions taken by the 
Board relate only to codified Civil Air Regulations and do not include 
waivers granted therefrom. Such waivers are reflected in our reply 
to question 13, infra. 
Answer to question 9 


(a) The Board does not have any direct statutory responsibility for 
the promulgation of either economic or safety rules dealing with 
military, naval, or foreign-affairs functions of the United States. 
However, its codified Civil Air Regulations include parts dealing with 
air traffic which control the navigation of United States civil, military, 
and naval aircraft as well as all aircraft of foreign registrv through the 
airspace subject to its sovereignty. Furthermore, the Civil Air Regu- 
lations also include parts reflecting various agreements made pursuant 
to the International Civil Aviation Organization (ICAO) of 1946. 
Finally, there has been delegated to the Chairman of the Board cer- 
tain executive responsibilities relating to the operation and acquisition 
of civil aircraft during periods of national emergency. 

(6) The Board does not have any rules of this type. 

(c) The Board does not have any rules of this type with the single 
exception of its subsidy mail ratemaking functions, which will be 
included in the response to part II of this questionnaire. 

As previously observed, the Board does not have any rules directly 
within the scope of the foregoing classifications. At most, the rules 
referred to in subparagraph (a) above, bear only an incidental relation- 
ship to the functions therein described. It should be noted, moreover, 
that to date the Board has not invoked the statutory exemption made 
by section 4 of the Administrative Procedure Act from the require- 
ment of notice and public participation in connection with this class 
of rules. 

Answer to question 10 


(a) The Board has included such a recital in all rulemaking pro- 
ceedings where notice and public procedure have been had. In 
addition, however, it is the practice of the Board to discuss all per- 
tinent and significant points raised in the comments received. 

(6) The Board does not have any specific rules of practice attempt- 
ing to control or limit the contents of comments, oral argument or 
other material which may be submitted in rulemaking proceedings. 
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Answer to question 11 


In accordance with the specific exception made in section 4 (c) of 
the Administrative Procedure Act, the Board has generally dispensed 
with the required 30-day waiting period i in the case of interpretative 
rules and statements of policy. However, it has also found good cause 
for dispensing with the required 30-day waiting period in the case of 
substantive rules other than those granting or recognizing exemption 
or relieving restrictions. Generally, such good cause has been found 
when the interest of the public in the safety of air commerce necessi- 
tates immediate action or action within a period of less than 30 days, 
On the other hand, the requirement for a waiting period has been 
observed in almost all economic proceedings. 

Appendix A, following part I of this response, contains a complete 
listing of all rules made effective less than 30 days after the date of 
their publication in the Federal Register. 

(6) In the case of substantive rules granting or relieving restriction, 
the Board has dispensed with the required 30-day waiting period only 
where it appears that such action will not prove inimical to the inter- 
ests of parties subject to the rule or other interested parties. For 
example, a waiting period of 30 days or longer is frequently employed 
if the liberalized substantive rule involved entails significant modifi- 
cation in the current business or operating proce ‘dures of parties sub- 
ject to the exemption or other relief granted. Typical situations 
where the 30-day waiting period has been limited or curtailed in 
adopting substantive rules are those extending or renewing previously 
granted exemptions, parts requiring only voluntary compliance, parts 
whose requirements need not be complied with until the expiration of 
a period of more than 30 days from the date of publication and parts 
whose only impact is to relieve prior restrictions. 

Appendix B, following part I of this response, contains a complete 
listing of all substantive rules made effective less than 30 days after 
the date of their publication in the Federal Register. 


Answer to question 12 


While the Board does not have specific statutory authority to issue 
economic regulations on an emergency basis, section 1005 (a) specifi- 
cally provides that the Board is empowered to issue safety regulations 
citaiiiateby when such action is essential to meet the needs of an 
emergency. Insofar as herein material, section 1005 (a) provides 
that: 


* * * 


whenever the authority is of the opinion that an emergency requiring 
immediate action exists in respect of safety in air commerce, the authority 
[Board] is authorized, either upon complaint or upon its own initiative without 
complaint, at once, if it so orders, without answer or other form of pleading by 
the interested person or persons, and with or without notice, hearing, or the 
making or filing of a report, to make such just and reasonable orders, rules, or 
regulations, as may be essential in the interest of safety in air commerce to meet 
such emergency: Provided further, That the authority shall immediately initiate 
proceedings relating to the matters embraced in any such order, rule, or regula- 
tion, and shall, insofar as practicable, give preference to such proceedings over 
all others under this act. 


The Board does not view the requirement for a 30-day waiting 


period contained in section 4 (ce) of the Administrative Procedure 
Act, as superseding this express statutory authority. 
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During the last 2 years, the Board has not issued any safety rules 
on an emergency basis. 


Answer to question 13 


Codified regulations 

















! 
1955 1956 | 1955 1956 
jensen — sab 
Rules of practice in economic | Civil air regulations and special 
proceedings: Amendments... --| 2 1 || civil air regulations: 
——[— | New or revised parts... -.----- 1 2 
Economic regulations: | Amendments... ..........-.- 18 33 
New or revised parts__.__--_-_-| 2 8 a botetahocatnacee 7 10 
Amendments.._............--| 5 4 —_—_—_|—_—__-- 
ee ell Total..._- ehlan 26 45 
eg ia 7 12 || Notices of proposed rulemaking __. 32 34 
Notices of proposed rulemaking... | 15 | y | 
| 











Watvers of codified regulations made under delegated authority 


OFFICE OF CARRIER ACCOUNTS AND STATISTICS 

















1955 1956 
Waivers granted under sec. 5.01 of PN 8 r 
| Initiated | Initiated Initiated Initiated 
| by CAB | by carrier by CAB | by carrier 
te na | oe. | maennesige 
General waiver to a carrier class eee aka 1 | ? 4... aaa i 
Individual carrier waivers... ...........--...--.-...-...| 3 3 | Sei <. 
DNs. pies. sak ehh hc ERN 4 | | 20 | 1 
| | 





BUREAU OF AIR OPERATIONS 





Fiscal 1955 | Fiscal 1956 
































Applications for waivers under sec. 4.02 (B) of PN 8. ated dais Sian 1, 094 945 
Applications for waivers under sec. 4.02 (D) and (G) of PN 8.__-_.----------| 221 | 186 
Applications for waivers under sec. 4.02 (H) of PN 8___...-......-.-.-.------} 185 | 185 
BUREAU OF SAFETY REGULATION 
Waivers granted under secs. 6.02 and 6.03 of PN 8__...-...----------------- | 26 38 
i Estimated. , ’ 
Codified general statements of policy 
Meee ic Sukh Sibi aS eS re Sl La a ee Bs hee 4 1 
Be scistctolistiaa cl S osuaci wen seus. deebed. 4a. Geltesiecs Lasley 0 
Standard practice letters issued under delegated authority 
1955 | 1956 
=e ——_—|— —| canal 
Office of carrier accounts and statistics: 
I fee oa). i ie beens mn anderen aade 1 0 
RUUEI III III Ba oS os Se ek ee 4 














— th 
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Interpretations of codified regulations made under delegated authority 


1955 1956 





Applicability 
Initiated | Initiated | Initiated 
by CAB | by carriers| by CAB 


Initiated 
by carriers 





Office of carrier accounts and statistics: | 























Tf ae es 42 
Class of carriers generally ae ee Ses as eS ite ee Sil. sks ll 
Pebiis LUO Bh rg Se 42 | 28 82 45 
| 1955 1956 
Letters of exception: } 
BI I i catichacietincihsince schpnctlltn intl tel hit ina adie tales tio 7 5 
Office audits (estimated) ___.............-.-- 250 225 
Bic ciccisecctisccsenndincenssncsceededoual “ 257 233 
Codified organizational rules 
Le oo oom cars ioc peep pindiinin Seca atamreatel nsbisaleibaisinne aba eile ce tah abisiacc ia ie 0 
FOO oak 6 oo ce we into oa eae eerie walctaie egal wie ine Sas a ee 1 


[Representative reqialathiiis' in all listed categories are available in 
the committee files.] 


Answer to question 14 


(a) The Board believes that the presently effective provisions of 
the Civil Aeronautics Act conferring upon it rulemaking powers are 
sufficiently definite to permit effective administration of the act and 
er implementation of the underlying congressional intent. 

) The Board has not encountered any significant problems in 
mtb eting the meaning of the various provisions of the Act related 
to the exercise of its retvehaline powers. 

(c) The basic congressional standards embodied in the Civil Aero- 
nautics Act have remained essentially the same since its adoption in 
1938. The Board, of course, in its administration of the act, has 
encountered various problems giving rise to the need for additional 
statutory authority. Many of these problems have been met by the 
enactment of new legislation which has expanded the jurisdiction of 
the Board. 

(d) The Civil Aeronautics Act follows the typical pattern found in 
the enabling acts of Federal administrative agencies insofar as Con- 
gress has declared its basic policy (sec. 2 of the act) and specifically 
defined and established the obligations of air carriers and foreign air 
carriers, subject to the jurisdiction of the Board, in the pertinent 
substantive sections of the act. In addition, Congress has also pre- 
scribed the prodecures to be followed by the agency in insuring com- 
pliance with the various directives contained in the act and exercis- 
ing various specific functions which it has been empowered or directed 
to perform. It should also be noted that since, by definition, it is 
impossible for Congress to anticipate the host of complex and novel 
problems which arise in the economic and safety regulation of the air 
transport industry, it has delegated, in titles IV and VI of the act, to 
the Board the function of applying the specific congressional policies 
and substantive standards therein prescribed. We do not view this 
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administrative flexibility as a grant of broad discretionary power 
which would permit the Board to exceed the underlying congressional 
intent. On the contrary, we consider this latitude to be more in the 
nature of an exercise of judgment concerning the need for action to 
implement the express intent of Congress as set forth in the act. 
Such exercises of judgment must be sharply distinguished from ex- 
ercises of a granted discretionary power to create new duties and 
obligations on the part of persons regulated. As we have previously 
observed, in the response to question "2 above, the Board has not been 
granted and has not attempted to exercise any such power. 

(e) The Board does not believe that in matters left to its agency 
discretion there is any need for greater statutory specification of 
standards. 

(f) Since there do not appear to be any such defects in the present 


provisions of the Civil Aeronautics Act, the Board has not attempted 
to secure such remedial legislation. 


APPENDIX A 


Ruues Mabe Errective Less THaAn 30 Days AFTER THE DaTE OF THEIR PUBLI- 
CATION IN THE FEDERAL ReaistTER Durine 1955 ann 1956 
ECONOMIC REGULATIONS 
Repeal of part 234, Transportation of Mail; Petitions for Determination of Rates 
(ER-205). 

Repeal of part 295, Classification and Exemption of Noncertificated Cargo Carriers 
(ER-214). 

Enactment of part 399, Statements of General Policy (regulation policy state- 
ment No. 1). 

Public Notice PN-—10, Statement of Organization. 

Amendment No. 10 to part 302, Rules of Practice in Economic Proceedings— 
Time for Filing Answers to Petitions for Intervention (PR-24). 


Amendment No. 11 to part 302, Rules of Fractice in Economic Proceedings— 
Institution of Proceedings (PR-25). 


Amendment No. 12 to part 302, Rules of Practice in Economic Proceedings— 
Informal Mail Rate Conference Procedure (PR-26). 


Civil Air Regulations and Special Civil Air Regulations 


SR-385D__... Delegation of authority to the Administrator to permit air car- 
riers under contract to the military services to deviate from 
part 42 of the CAR’s 
Authorization for air taxi operators to conduct operations under 
the provisions of part 42 of the CAR’s—Extension of expira- 
tion date for air taxi operator certificates 


SR-395A 


10-13 _. Extension of effective date for the carriage of a second crash ax 
and for chop marks on airplane exteriors 

1-3_____._.__._. Airworthiness certificates for import aircraft 

Part 10_______ Certification and approval of import aircraft and related products 

SR-380A____- Pilot flight time limitations—Reeve Aleutian Airways, Inc. 


SR-510 


ee ci Flight time limitations for transcontinental nonstop 
42-1. 


._.. Authority of Administrator to permit appropriately certificated 
operators under contract to the military services to deviate 
from part 42 of the CAR’s 


40-14, 41-1, En route performance operating limitations 


42-2 
SR-404A_____ Issuance of student glider pilot certificates to persons 13 years of 
age receiving instruction at the Mississippi State College Glider 
Club 
Application of transport category performance requirements to 
C—46-type airplanes 
S0+90. ou. c<- Night VFR operations 


SR-406A_ 

















ee ern enero 
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r Cwil Air Regulations and Special Civil Air Regulations—Continued 

l SR-392A____. Position and anticollision light systems on transport category 
B airplanes 

) SR-411_-. _ Trial operation of transport category airplanes in cargo service 


at increased zero fuel and landing weights 
7, 41-3, Applicability of control of engine rotation and instrumentation 


~17, 
: 42-4 and equipment requirements to turbine-powered airplanes 
1 SR-412_______ Aircraft identification markings 
, 40-18__- .. Crash ax and chop mark requirements 
40-19, 41-5, Propeller reverse pitch indicators 
42-5 
SR-386C _-_- Flight time limitations for pilots not regularly assigned to one 
type of crew 
SR-413 Requirements for pilot route qualification in scheduled air-carrier 
operations outside the continental limits of the United States 
SR-399A_- Provisional maximum takeoff weights for certain airplanes op- 
erated by Alaskan air carriers and by the Department of the 
Interior 
SR-408A Delegation of authority to the Administrator to establish rules 


applicable to a high-density traffic zone in the Washington, 
D. C., area 
40-20, 41-6, Emergency and evacuation equipment and procedures 


12-6 
SR-414- . Requirements for pilot route qualifications in scheduled interstate 
air carrier operations 
i SR-415 Supplemental air-carrier certification and operation rules 
i 41-7 Emergency and evacuation equipment and procedures 
' SR-416 Voluntary pilot report of near midair (near-miss) collision 
SR-406B Application of transport category performance requirements to 
C—46-type airplanes 
62-1 Notification and reporting of accidents involving small fixed-wing 
aircraft to the Civil Aeronautics Administration 
SR-417 Authority to deviate from certain provisions of part 49 of the 
CAR’s within the Territory of Alaska 
SR-406C- Application of transport category requirements to C—46-type 
airplanes 
SR-412A_____ Extension of the July 27, 1956, date for identification of aircraft 
in accordance with special civil air regulation No. SR-—412 
Part 20_ .. Pilot and instructor certificates 


SR-418__._.. Requirements for pilot route qualifications in scheduled air- 


' 
carrier operations outside the continental limits of the United 
' States 
SR-386D_- Flight-time limitations for pilots not regularly assigned to one 
type of crew 
| SR-377A_ Mechanical work performed on United States registered aircraft 
by certain Canadian mechanics 
22-1, 24-1, Airman identification card 
25-6, 26-9, 
27-8, 35-2 
51-2 


; 
; 
f 
' 


% 
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APPENDIX B 


SuBSTANTIVE Rutes RELAXING PRIOR REQUIREMENTS MapgE EFFectTivE LzEss 
Tuan 30 Days Arirer THE Date or THEIR PUBLICATION IN THE FEDERAL 
Reeister Durine 1955 anp 1956 


ECONOMIC REGULATIONS 


Enactment of part 227: Tariffs of Air Carriers: Reduced-Rate Transportation— 
Air Carriers Furnishing Reduced-Rate Overseas or Foreign Air Transportation 
to Furloughed Military Personnel (ER-208). 

Enactment of part 225: Tariffs of Local Service Airlines: Trade Agreements 
(ER-201). 

Amendment No. 1 to part 225: Tariffs of Certain Certificated Airlines: Agree- 
ments (ER-206). 

Rene? — 225: Tariffs of Certain Certificated Airlmes: Trade Agreements 

-218). 

Anaonuens No. 1 to part 211: Applications for Permits to Foreign Air Carriers 
(ER-215). 

Amendment No. 4 to part 298: Temporary Extension of Exemptions for Air 
Taxi Operators (ER-202). 


Civil air regulations and special civil air regulations 


I osis saabnc Airworthiness certificates for import aircraft. 

eaee Osc... Certification and approval of import aircraft and related products. 

SR-410___--- Flight time limitations for transcontinental nonstop irregular air 
carrier interstate operations. 

Gra ceca Authority of administrator to permit appropriately certificated 


operators under contract to the military services to deviate from 
part 42 of the CARS. 


Oe Night VFR operations. 

40-17, 41-3, Applicability of control of engine rotation and instrumentation 
42-4. and equipment requirements to turbine-powered airplanes. 

SR-416_--_--- Voluntary pilot report of near midair (near-miss) collision. 


Civiz Arronautics Boarp, 
Washington, March 15, 1957. 
Hon. Witu1am L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConGressMAN Dawson: There is enclosed herewith the 
Board’s reply to part II of the questionnaire transmitted to the Board 
by your letter of November 19, 1956. Part I was transmitted to you 
on February 4, 1957. 

Pursuant to our understanding with Mr. Pincus, associate counsel 
of the committee, we are submitting the answers to the statistical 
questions on the basis of fiscal year 1956 because the Board’s statistics 
are kept on a fiscal-year basis. 

Work on the remaining parts of the questionnaire is well advanced 
and the answers thereto will be submitted in the near future. 

Sincerely yours, 
James R. Durresr, Chairman. 
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Il. ApsupIcAaTION 
EXPLANATION OF USE OF TERMS 


All terms defined by the Congress in section 1 of the Civil Aero- 
jee Act, title 49, United States Code, section 401, are used herein 
in the sense as there defined. 

2. The term “act,” used alone, refers to the Civil Aeronautics Act; 
the term ‘‘Board,” to the Civil Aeronautics Board; the term “‘Adminis- 
trator,’ to the Administrator of Civil Aeronautics; section references, 
standing alone, mean sections of the Civil Aeronautics Act unless the 
context indicates otherwise. 

3. Part II of the questionnaire is construed as relating to all the 
matters defined in section 2 (d) of the Administrative Procedure Act, 
title 5, United States Code, section 1001 (d), as constituting adjudica- 
tions, together with such other actions of the Board as are taken after 
notice and hearing pursuant to the requirements of the Administrative 
Procedure Act, e. g., ratemaking. These are presented here for 
purposes of clarity since the procedures are the same as in technically 
adjudicatory proceedings. Excluded pursuant to this understanding 
of the term “‘adjudications” are orders merely instituting investigations 
or proceedings, procedural and interlocutory orders in such pro- 
ceedings, or orders requiring submission of factual information as well 
as the Board’s accident-investigation function because it is exclusively 
a factfinding function and no rights or duties are determined by the 
Board’s reports of the probable cause of an accident pursuant to 
section 702 (a) (3). 

4. Because of the complexity of the Board’s functions and the 
detailed information requested by the questionnaire we have en- 
deavored to set forth as succinct an answer as possible to each sub- 
division of each question. In some cases it was found necessary to 
answer subdivisions of questions by lists of instances and then to 
add amplifications which relate back to one or several of these 
answers. 

QUESTIONS AND ANSWERS 


Answer to question 1 


The Civil Aeronautics Board does not exercise any judicial powers 
but only quasi-judicial powers. 

(a) The quasi-judicial powers of the Board may be generally 
described as follows: 

(1) Economie licensing authorizing operations —The Board has 
power to license common-carrier operations by air and power to alter, 
amend, modify, suspend and revoke licenses, impose conditions 
thereon and approve their transfers, pursuant to 

(i) Section 401 (certification upon application, and establish- 
ing additional services) ; 

(ii) Section 1002 (1) (establishment of through service) ; 

(iii) Section 416 (b) (exemption) ; 

(iv) Section 1 (2) (exemption of indirect air carriers only) ; 

(v) Section 402 (foreign air carrier permits) ; 

(vi) Section 6 (b) Air Commerce Act (foreign aircraft permits):: 


95899—57—pt. 1la———5 
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(2) Ratemaking powers.'— 
(a) Rates other than mail rates: 
(i) Section 1002 (d) (prescribing lawful rate or maximum 
and/or minimum thereof) ; 
(ii) Section 403 (b) (approval of reduced-rate transportation) ; 
(iii) Section 1002 (g) (passing on lawfulness of tariffs) ; 
(iv) Section 1002 (i) (establishing joint rates and divisions 
thereof) ; 
(v) Section 1003 (participation in joint boards with the Inter- 
state Commerce Commission). 
(6) Rates for transportation of mail: 
Section 406 and Reorganization Plan No. 10 of 1953 (fixing of 
service mail rates and subsidy). 
(3) Approval of carrier relations.?— 
(i) Section 408 (approval of mergers and acquisitions of 
control) ; 
(ii) Section 409 (approval of interlocking relationships) ; 
(iii) Seetion 412 (approval of intercarrier agreements). 
(4) Approval of Government loans and financial aid to air carriers 
pursuant to section 410. 
(5) Review of Postmaster General’s orders regarding mail schedules 
pursuant to section 405 (e). 
(6) Review of denials of airman certificates under section 602. 
(7) Suspension and revocation of air safety certificates under sec- 
tion 609. 
(8) Issuance of safety emergency orders under section 1005. 
(9) Withholding of information under section 1104. 
(10) Prohibiting violations of the act, regulations and orders 
pursuant to— 
(i) Section 401 (h) (revocation of certificate for intentional 
failure to comply with the law); 
(ii) Section 408 (e) (acquisitions of control); 
(iii) Section 411 (unfair competitive practices) ; 
(iv) Seetion 1002 (c) (other violations). 
(11) Making orders necessary to carry out the provisions of the 
act under section 205 (a). 
(12) Exemptions pursuant to— 
(i) Section 1 (2) (exemption of indirect air carriers) 
(ii) Section 416 (b) (exemptions from provisions of title IV); 
(iii) Section 610 (b) (exemption of foreign aircraft and airmen). 


AMPLIFICATION 


(1) Economic licensing.—Section 401 is the basic licensing provision 
of the act, prohibits air transportation except as authorized by a 
certificate issued by the Board, and contemplates authorization of 
regular common carrier air services between specified domestic and/or 
foreign points by citizens of the United States. Through flights by 

1 This function is included under adjudication for the purpose of answering this questionnaire although 
classified as rulemaking in section 2 (c) of the Administrative Procedure Act since, under the Civil Aero- 
nautics Act, it is to be performed along the procedural lines of adjudication. 

2 Approval pursuant to the provisions cited hereunder confers immunity from the antitrust laws as regard 


“anything authorized, approved, or required’’ by the Board’s order of approval. Section 414 of the act, 
title 49, United States Code, section 494. 
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interchange of equipment may also be licensed under this provision.* 
Apart from the provisions relating to grandfather rights which are 
functus officio, section 401 requires findings that applicant is fit, 
willing and able and that the transportation is required by the public 
convenience and necessity. See the statement below in the context 
of section 402 regarding authorization of overseas, foreign, or Terri- 
torial air transportation. ; wv, 

Regulations of the Board promulgated to implement the provisions 
of section 401 provide the following instances of adjudication: * 

Where certificates contain conditions imposing certain service pat- 
terns (as in local air transportation) or requiring submission of service 
plans (as in foreign air transportation) the Board will pass on appli- 
cations for change of service patterns or service plans, and approve 
them upon finding that they are consistent with the public interest (14 
C. F. R. 202.4, 302.2). 

When a certificate holder wishes to serve a point through the use 
of an airport not then regularly used by it, it is required to file an 
airport notice. Use of the new airport may begin 30 days thereafter 
ahem the Board has notified the holder that such use may adversely 
affect the public interest. In foreign air transportation such notifica- 
tion takes the form of an order to show cause why such use should not 
be disapproved. After further proceedings upon application by the 
holder or under the order to show cause, the Board may approve the 
use of the new airport upon finding that it will not adversely affect 
the public interest. In foreign air transportation, changes of airport 
used to serve a foreign point which are required by a foreign country 
may be effected immediately but notice to the Board is required and 
the Board may subsequently disapprove the use of such airport upon 
finding that it is contrary to the public interest or not actually required 
by the foreign country (14 C. F. R. 202.3, 202.5, 203.5). 

In foreign air transportation, carriers are required to notify the 
Board of their intent to institute new nonstop service and may not 
inaugurate it if notified by the Board that such service may adversely 
affect the public interest, until, upon the carrier’s application, the 
Board finds that the public interest would not be adversely affected 
(14 C. F. R. 203.3). 

Special services by certificate holders are authorized, subject to 
Board regulation, by section 401 (f), and section 207.9 of the regula- 
tions. ‘Title 14, Code of Federal Regulations, section 207.9 requires 
prior notification of the Board and provides that the special service 
shall not be inaugurated if the Board shall have notified the air carrier 
that performance thereof does not appear to be consistent with the 
public interest. 

The Board construes its powers under section 401 (h) (modification 
of certificates) and section 401 (n) (new mail service) as extending to 
modification of certificates so as to authorize and require service to 
points on, or relatively near, the air carrier’s route for which the 
carrier had not applied. 

Pursuant to section 1002 (i) the Board may establish through serv- 
ice between air carriers in interstate or overseas air transportation 
upon a finding that public convenience and necessity so require. 

3 Suspension of certificate authority pursuant to sec. 401 (h) on the op mg of the certificate holder 


himself is regulated in pt. 205 of the Board’s regulations, 14 C. F. R. 205.1 et seq. 
4 Statutory authority for such regulations and orders thereunder is found in sec. 205 (a). 
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Section 416 (b)* authorizes the Board to exempt citizens of the 
United States from the prohibition of section 401 against engaging in 
air transportation without a certificate, upon finding that enforce- 
ment of section 401 is or would be an undue burden on such air car- 
rier by reason of the limited extent of, or unusual circumstances 
affecting, the operations of such air carrier and is not in the public 
interest. This provision enables the Board to bestow licenses on in- 
dividual air carriers. As far as it enables the Board to license entire 
classes of carriers it has been discussed in the Board’s answer to sec- 
tion I of the questionnaire, heretofore submitted.® 

Section 1 (2) enables the Board to license persons to engage in in- 
direct air transportation (without direct operation of aircraft) by re- 
lieving them from the provisions of section 401, upon a finding that 
such is in the public interest. 

Section 402 authorizes the issuance of permits to persons, not citi- 
zens of the United States, to engage in air transportation, only be- 
tween domestic and foreign points, upon findings that the applicant 
is fit, willing, and able and that the transportation will be in the public 
interest. 

The issuance, denial, transfer, amendment, cancellation, suspension 
and revocation of certificates authorizing overseas, foreign or terri- 
torial air transportation, and of foreign air carrier permits, is made 
subject to approval by the President pursuant to section 801 which, 
as judicially construed, makes the President the licensing agency in 
those cases, the Board’s function being reduced to initiating the pro- 
ceeding, making an evidentiary record and transmitting a confidential 
recommendation to the President. The Board’s power to license 
under section 416 (b), by exemption, is not subject to section 801 but 
the Board sometimes voluntarily submits authorizations of intra- 
territorial, overseas or foreign air transportation to informal presi- 
dential approval. See, e. g., orders E-9894 and E-10161, docket 
5132. 

Section 6 (b) of the Air Commerce Act of 1926 as amended, title 
49, United States Code, section 176 (b), empowers the Board to issue 
permits or orders authorizing foreign nonmilitary aircraft to be 
navigated in the United States in circumstances not covered by sec- 
tion 402 or a foreign carrier permit issued thereunder, and to authorize 
such aircraft to engage in air commerce except that air carriage of 

ersons, property and mail for compensation or hire by such aircraft 

etween points in the United States shall not be authorized. The 
Board’s regulation, title 14, Code of Federal Regulations, section 
190.70, provides that authorizations under section 6 (b) will be issued 
upon finding that the proposed operation is consistent with applicable 
law and in the interest of the public of the United States. 

(2) Ratemaking.—(a) Rates other than mail rates: The Board is 
authorized under section 1002 (d) to determine and prescribe the 
lawful rate, fare, or charge, or the maximum or minimum, or the 
maximum and minimum thereof, and lawful classifications, and law- 


5 Implemented by pt. 290 of the Board’s regulations, 14 C. F. R. 290.0 et seq. Sec. 290.2 provides for Board 
interpretation of exemption authority upon written request therefor. 

6 Regulations licensing entire classes of air carriers are pt. 291: Large Irregular Carriers; pt. 292: Alaskan 
Air Carriers; pt. 204: Operations for the Military Establishment; pt. 206: Air Freight Forwarders; pt. 297: 
International Air Freight Forwarders; pt. 298: Air Taxi Operators. They contain certain provisions re- 
garding suspension, revocation, and cancellation of individual operating authority (14 C. F. R. 291.19, 
291.20, 291.21, 296.13, 296.14, 297.22, 297.23) and regarding exceptions from certain requirements of these 
regulations (e. g., 14 ©. F. R. 296.10, 297.13) which involve adjudications. 
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ful practices affecting such rates, upon finding that any individual or 
joint rate or practice was unjust or unreasonable or unjustly dis- 
criminatory, preferential or prejudicial. This power applies in full 
to inte rstate air transportation, but as to rates in overseas air trans- 
portation the Board may only prescribe maximums and/or minimums, 
and in foreign air transportation the Board may alter rates or prac- 
tices of air carriers or foreign air carriers only to the extent necessary 
to correct undue discrimination, preference, or prejudice. 

Pursuant to section 403 (b) as implemented by section 223.8 of the 
regulations (14 C. F. R. 223.8), the Board may approve applications 
for authorization to carry persons in overseas or foreign air transpor- 
tation free or at reduced rates. 

Under section 1002 (g), the Board is empowered to pass on tariffs 
filed by air carriers for interstate or overseas air transportation as to 
the lawfulness of any rate, fare, charge, or classification, rule, regu- 
lation, or practice affecting rates, fares, or charges, to suspend such 
tariffs for limited periods, and to make such orders as would be proper 
in relation to rates and practices under section 1002 (d), supra. Under 
section 403 (c), the Board may by order allow tariff changes upon 
notice less than the statutory 30-day notice upon finding that such is 
in the public interest. 

Under section 1002 (i), the Board is authorized to establish joint 
rates, or maximums and/or minimums thereof, and practices affecting 
such rates, for through service in interstate air transportation, but 
maximums and/or minimums only as to joint rates in overseas air 
transpor tation. 

Under section 1003, the Board may participate in a joint board 
created with the Interstate Commerce Commission to take the same 
action with regard to joint rates and practices affecting them between 
air carriers and other common carriers, as the Board itself is empowered 
to take as to joint rates and practices between air carriers, 

Under section 1002, the Board is empowered to establish just, rea- 
— and equitable divisions of joint rates as between air carriers 

* foreign air carriers parties thereto, and, under section 1003, to 
caiaanae in a joint board to establish such division between air 
carriers and other common carriers. 

(6) Mail rates: Under section 406 and Reorganization Plan No. 10 
of 1953, the Board fixes and determines reasonable rates of compen- 
sation for the carriage of mail by air carriers certificated to transport 
mail, and also fixes, separately from the service-mail rate, the rate of 
subsidy (if any) for air carriers certificated to transport mail and 
render other services, needed by carriers under honest, economical, 
and efficient management to maintain and continue the dev selopment 
of air transportation to the extent and of the character and quality 
required for the commerce of the United States, the postal service, 
and the national defense. 

(3) Approval or disapproval of relationships between carriers.—Sec- 
tion 408 prohibits mergers and common-control relationships between 
air carriers, and air carriers and surface carriers or persons engaged in 
any phase of aeronautics. The Board is empowered to approve the 
control relationships with or without imposition of terms, conditions, 
and modifications unless it finds that the act in question “will not be 
consistent with the public interest” or that the result would create a 
monopoly and consequential restraint of competition or jeopardize a 
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third-party air carrier. Where the transaction involves a surface 
carrier or person affiliated therewith on one side and a direct air 
carrier on the other, the prohibitions apply as though the surafce car- 
rier were an air carrier and can be lifted by the Board only upon the 
further finding that the transaction will promote the public interest 
by enabling the surface carrier to use aircraft to public advantage in 
its operation, and will not restrain competition. : 

Section 409 establishes a prohibition against officers or directors 
of air carriers also being officers, directors, members, or holders of 
a controlling stock interest in surface common carriers, persons en- 
gaged in any phase of aeronautics, or persons whose principal business 
it is, in purpose or fact, to hold stock in or control persons engaged 
in any phase of aeronautics. The prohibition equally applies against 
an air carrier’s director or officer being represented by a nominee or 
representative in one of the listed capacities. The Board is author- 
ized to approve such interlocking relationships upon a finding that the 
public interest will not be adversely affected thereby. 

Title 14, Code of Federal Regulations, section 251.9, provides for 
revocation of orders of approval upon finding that the public interest 
will be adversely affected by continuation of the relationship or where 
applicant has knowingly withheld material information or misrepre- 
sented facts. 

Section 412 requires filing with the Board of any contract or agree- 
ment between an air carrier and any other air carrier, foreign air 
carrier, or surface carrier for pooling or apportioning earnings, losses, 
traffic, service, or equipment, or relating to the establishment of 
transportation rates or classifications, or for preserving or improving 
safety, economy, and efficiency of operation, or for controlling, 
regulating, or eliminating destructive, oppressive, or wasteful com- 
petition, or for regulating stops, schedules, and character of service, 
or for other cooperative working arrangements. The Board may dis- 
approve such a contract upon a finding that it is adverse to the public 
interest or in violation of the act. 

Board approval of control, interlocking interests, and agreements 
pursuant to sections 408, 409, or 412 immunize anything authorized, 
approved, or required by the Board’s order from the operations of the 
antitrust laws and all other restraints or prohibitions of law (sec. 
414, 52 Stat. 1004; 49 U. S. C. 494). 

(4) Approval of Government loans and financial aid to carriers.— 
Section 410 empowers the Board to approve or disapprove applica- 
tions for loans or financial aid from the United States to, or for the 
benefit of, air carriers, and to prescribe terms and conditions therefor. 

(5) Review of Postmaster General’s orders regarding mail schedules.— 
Section 405 (e), which authorizes orders by the Postmaster General 
requiring air carriers to establish additional mail schedules, dis- 
approving changes in air carriers’ mail schedules and altering, amend- 
ing, or modifying any such schedule or change, also provides for 
review by the Board of any such order of the Postmaster General on 
the application of any person who would be aggrieved thereby, and 
authorizes the Board to amend, revise, suspend, or cancel such order 
upon finding that the public convenience and necessity so require. 

(6) Review of denial of airman certificates.—Section 602 authorizes 
the Administrator of Civil Aeronautics to issue airman certificates 
under standards prescribed by the Board to pilots, mechanics, in- 
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spectors, aircraft dispatchers, air-traffic controllers, and other cate- 
gories of persons engaged in the navigation or repair of aircraft, and 
authorizes petitions for reconsideration, to be filed with the Board, of 
denials of applications for such certification by the Administrator. 

(7) Suspension and revocation of air safety certificates—Section 609 
authorizes the Board to suspend any type certificate, production cer- 
tificate, airworthiness certificate, airman certificate, air-carrier operat- 
ing certificate, air navigation facility certificate, or air agency certifi- 
cate, upon a finding that the public interest so requires. Section 609 
further authorizes the Board to revoke any such certificate for any 
cause which, at the time of revocation, would justify the Adminis- 
trator of Civil Aeronautics in refusing to issue a like certificate. In 
cases of emergency, such certificates may be suspended by the Admin- 
istrator for limited periods without prior notice, but notice must 
immediately be given and a hearing held before the Board. 

(8) Issuance of safety emergency orders.—Section 1005 authorizes 
the Board, whenever it is of the opinion that an emergency requiring 
immediate action exists in respect of safety in air commerce, to make 
such just and reasonable orders as may be essential in the interest of 
safety in air commerce to meet such emergency, with or without 
notice or hearing, but proceedings in relation thereto must be initiated 
immediately. 

(9) Withholding information.—Section 1104 provides for written ob- 
jections by interested persons to public disclosure of information in 
applications, reports, or documents filed with the Board, or of informa- 
tion obtained by the Board, and authorizes the Board to order such 
information withheld from public disclosure when, in its judgment, 
disclosure would adversely affect the interest of the objecting person 
and is not required in the interest of the public. 

(10) Prohibiting violations of the act, and of regulations and orders of 
the Board.— 

(i) Section 401 (h) empowers the Board to revoke route certifi- 
cates for intentional failure to comply with the law after the 
holder has disregarded a Board order commanding such com- 
pliance. 

(ii) Section 408 (e) empowers the Board to make the orders 
necessary to prevent violations of the provisions of section 408 (a), 
which prohibits unauthorized mergers and acquisitions of control. 

(iii) Section 411 empowers the Board to order air carriers, 
foreign air carriers, and ticket agents to cease and desist from 
unfair or deceptive practices or unfair methods of competition in 
air transportation or the sale thereof, upon finding that such 
action by it would be in the interest of the public. 

(iv) Section 1002 (c) empowers the Board to issue orders 
compelling any person to comply with any provision of the act 
or any requirement established pursuant thereto, upon finding 
that such person has failed to so comply. For instance, the issue 
whether an air carrier provides “adequate service’ pursuant to 
section 404 (a) to points to which it is certificated is adjudicated 
under this provision. 

Pursuant to title 14, Code of Federal Regulations, section 302.206, 
the Board reviews, upon motion, dismissals by the Chief, Office of 
Compliance, of private, formal complaints of violation of economic 
regulatory provisions of the act or regulations or orders made there- 
under. 
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(11) Making other orders necessary to carry out the provisions of the 
act and regulatvons.—Section 205 (a) empowers the Board to issue and 
amend such orders pursuant to and consistent with the provisions of 
the act as it shall deem necessary to carry out such provisions and to 
exercise and perform its powers and duties thereunder. Under this 

rovision, which is ancillary to the other statutory provisions, the 
eae may make orders to carry out the provisions of the act or of its 
regulations, or to forestall or deter possible violations thereof. 

(12) Hxemptions.—Section 416 (b) empowers the Board to exempt 
air carriers from any provision of title IV of the act (Air Carrier 
Economic Regulation),’ or of any rule, term, condition, or limitation 
prescribed thereunder, to the extent necessary, upon finding that 
enforcement of such provision is or would be an undue burden on 
such air carrier by reason of the limited extent of, or unusual cir- 
cumstances affecting, the operations of such air carrier, and is not in 
the public interest.® 

Exemptions may~ take the form of orders, or regulations. For 
example, part 225 ‘of the Board’s regulations exempts “certificated air 
carriers performing local type services and all-expense tours from 
sections 403 and 404 to the extent of permitting trade agreements 
whereby air transportation is exchanged for advertising. Title 14, 
Code of Federal Regulations, section 225.7, provides that if after 
filing of a trade agreement the Board has doubt that it is in the public 
interest, the Board may issue an order directing the airline to show 
cause why it should not be terminated, and may suspend the agree- 
ment until after final determination. 

Section 610 (b) authorizes the Board to exempt foreign aircraft 
and airmen from airworthiness and certificate requirements to the 
extent and upon such conditions as the Board may prescribe as being 
in the interest of the public. 

(6) The quasi-judicial powers of adjudication are vested in the 
Board as such. 

(c) The Board has made certain delegations of the aforementioned 
adjudicatory powers, of minor significance, to its officers, as follows ° 
(numbering of paragraphs corresponds to that under subquestion (a)) 

(1) Economic licensing.—(i) Certification: Power is delegated to the 
Director, Bureau of Air Operations, to approve certificate holders’ 
airport notices indicating an intention to serve a point regularly 
through an airport not theretofore regularly used in serving such 
point ‘(Public Notice PN-8,'° sec. 4.01, G). 

(iii) and (iv) .) Exemptions. Power is delegated to the Director of 
the Bureau of Air Operations to approve applic ations for letters of 
registration for domestic and foreign air freight forwarders under 
parts 296 and 297 of the Economic Regulations where no novel or 
substantial questions of policy are involved; to dismiss such applica- 
tions if not in proper form; to cancel such letters upon receiving the 
earrier’s notice of discontinuance of common carrier operations; to 

7 With the exception of certain provisions of sec. 401 (1) relating to ‘abor legistation, 
8 Sec. 1 (2) has been discussed supra under ‘‘Economic Licensing.’’ The use of exemption authority for 


authorizing air carrier operations has been described supra but the power is not limited to exemption from 
sec. 401. 

® The rule of the Board’s procedural regulations, title 14, Code of Federal Regulations, sections 301.26 (e) 
and 302.28, that the hearing examiner’s initial decision shall become final and constitute the Board’s dis- 
position of the case unless excepted to by a party to the proceeding or reviewed by the Board on it? own 
motion, does not rest on a delegation of decisional power to the examiner by the Board but carries out the 
provision of sec. 8 (a) of the Administrative Act. 
1019 F. R. 7418. 
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reissue such letters in a carrier’s changed name; to approve freight 
forwarders’ interlocking relationships prohibited by title 14, Code of 
Federal Regulations, sections 296.11 and 297.13, where no novel or 
substantial ‘police: y question is involved (PN-8, sec. 4. 01, A-E). 

Also, to approve or disapprove a certificated air carrier’s application 
for exemption to serve a point certificated on one segment of its 
route in place of a point certificated on another segment where no 
substantial competition with other airlines or new policy is involved 
(PN-8, sec. 4.01, J). 

Also, to approve or deny applications for letters of registration for 
Alaskan Air Carriers under part 292 of the Economic Regulations 
where no new or substantial policy questions are involved (PN-8, 
sec. 4.01, L). 

Power is delegated to the director of the Alaska office of the Board 
to take preliminary action for the Board (subject to Board ratifica- 
tion) in exempting Alaskan air carriers from provisions of parts 221 
(filing of tariffs), 231 (transportation of mail), and 241 (reporting and 
soeannitine requirements) and in canceling such exemptions (14 

F. R. 292.4 (b)). 

(vi) Foreign aircraft permits: Power is delegated to the Director 
of the Bureau of Air Operations to issue such permits pursuant to 
part 190 of the Economic Regulations (PN-8, sec. 4.01, F, 19 F. R. 
7418). 

(2) Ratemaking.—To the Director, Bureau of Air Operations, the 
Board has delegated the power to approve or disapprove applications 
for permission to furnish free or reduced rate overseas or foreign air 
transportation pursuant to section 403 (b) where no new or substantial 
policy questions are involved (PN-8, sec. 4.02 

Also, to effectuate issuance of final orders establishing temporary 
(i. e., nonfinal) mail rates substantially as proposed in a Board order 
to show cause (PN-8, sec. 4.02, I). 

(10) Prohibiting violations of the act—The Board’s regulations dele- 
gate to the chief of the Board’s Office of Compliance the authority to 
dismiss formal complaints of private persons complaining of violations 
of economic regulatory provisions, subject to review by the Board 
(14 C. F. R. 302.206). 

Answer to question 2 


Section 205 (a) of the act provides in relevant part: 


The Board is empowered * * * to issue and amend such orders * * * pur- 
suant to and consistent with the provisions of this Act, as it shall deem necessary 
to carry out such provisions and to exercise and perform its powers and duties 
under this Act. 

In many instances where the act confers adjudicatory powers on 
the Board it also specifically authorizes their exercise by order. In 
other instances the authorizing provisions are silent as to the form of 
the Board’s action (e. g., sees. 401, 402, 406) and section 205 (a) 
enables the Board to make these determinations by order. The 
power of section 205 (a) to issue orders also comes into play where 
adjudications are necessary under Board regulations made pursuant 
to and consistent with the provisions of the act to carry them into 
effect. Such provisions in Board regulations were cited in the answer 
to question 1 hereof. 
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In general the power is regarded as ancillary, to be utilized in cir- 
cumstances where implied power over a particular subject matter 
is conferred by one of the substantive provisions of the statute. 
See American Trucking Association v. U. S. (344 U.S. 298 (1953)). 


Answer to question 3 


Introduction.—The rules governing the procedures and practices 
of the Board in adjudications are set forth in the Procedural Regula- 
tions of the Board, part 301 which relates to air safety proceedings," 
and part 302 which relates to economic proceedings. Provisions pre- 
scribing the contents, service, and filing of applications relating to 
various subject matters are also found in the regulations applying to 
such subject matters. These rules are issued under authority of 
section 205 (a) of the act. 


I. Proceedings in general between private parties in which the Government 
is not directly a party; and 


II. Proceedings in general in which the Government directly is a party to 
the proceeding 

The Board’s rules make no distinction between cases in which the 
Government is a party and those between private parties. Moreover, 
in most Board proc eedings there normally is a Government repr esenta- 
tive partic ipating as a party. 

Thus in economic proceedings (other than enforcement cases) the 
Bureau of Air Operations of the Board is always entitled to participate 
asa party. In some cases the Bureau of Air Operations abstains from 
participation in order to achieve savings in manpower where the con- 
testants can be relied on to develop the issues fully. The Post Office 
Department always participates in mail rate proceedings, and other 
departments and agencies of the Government often intervene in pro- 
ceedings in which they have an interest (e. g., the Department of 
Justice, North Atlantic Route Transfer Case (11 C. A. B. 676 (1950)), 
the Secretary of Agriculture, North-South Air Freight Renewal Case 
(Docket 5016), and the United States Maritime Commission, Ameri- 
can President Lines et al., Petition (7 C. A. B. 799 (1947)). (Cf. 14 
C. F. R. 302.14.) In air safety proceedings before the Board, the 
Administrator is always a party. 

Procedures differ somewhat according to whether the proceedings 
are in the fields of safety regulation or of economic regulation. How- 
ever, the differences between economic and safety proceedings i in the 
respec ts indicated in paragraphs (a) to (k) of this question are not so 
great that the two types of proceedings could not be discussed to- 
gether. 

(a) Notice to parties in all such proceedings by service of pleadings, 
notices, and other matters may be made by registered mail (14 C. F. R. 
301.6, 302.8). Such service, as well as service by hand, is authorized 
by section 1005 (c) of the act. C ompare (c) below and the reply to 
questions 16 (b) and 17. In economic proceedings notice of pre- 
hearing conferences and hearings is also published in the Federal 
Register. 

(b) Intervention is permitted in air safety proceedings upon finding 
that petitioner for intervention may be bound by the order or has a 





11 Sec. 301.37 provides for supplementary applicability of the Federal Rules of Civil Procedure to air safety 
proceedings, 
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property or financial interest which may not be adequately protceted 
by existing parties, and that the intervention will not unduly broaden 
the issues or delay the proceedings (14 C. F. R. 301.16). Formal 
intervention is permitted in economic proceedings where a person has 
a statutory right to be made a party or where intervention will be 
conducive to the ends of justice and not unduly impede the conduct 
of the Board’s business. The Board will consider the nature of peti- 
tioner’s right to intervene and of his interest, the effect of the order 
to be entered in the proceeding on such interest, the availability of 
other means to protect petitioner’s interest (such as representation 
thereof by existing parties), petitioner’s expected contribution to the 
development of a sound record, and the extent to which such inter- 
vention may broaden the issue and delay the proceedings (14 C. F. R. 
302.15). In addition, participation of persons not parties is permitted 
for the purpose of presenting evidence relevant to the issues and pre- 
senting a written statement (14 C. F. R. 302.14). 

(c) Air safety enforcement proceedings are usually commenced by 
the Administrator who files a complaint with the Board. Complaints 
of private parties of violation of air safety rules are referred to the 
Administrator for appropriate action. Applicants for airman certifi- 
cates may file petitions for review of the Administrator’s denial 
thereof (14 C. F. R. 301.1). Complaints and petitions contain a 
jurisdictional statement, a plain statement of the facts and a state- 
ment of the Board action requested (14 C. F, R. 301.3). 

Economic licensing proceedings are instituted by application for 
certificate, permit or exemption. Certificate and permit applications 
must state the routes and type of service applied for and state certain 
pertinent information about the applicant (14 C. F. R. 201.4, 211.5).4 
Applications for operating authority by exemption must set forth the 
relief desired and the facts claimed to enable the Board to make the 
findings required by section 1 (2) or section 416 (b), as the case may 
be (14 C. F. R. 302.402). This provision also applies to application 
for all other exemptions from provisions of title IV (Au Carrier 
Economic Regulation) of the act. Applications for other adjudica- 
tions in the field of economic regulation generally require a reference 
to the applicable provision of law and a concise statement of the facts 
and the relief requested (14 C. F. R. 302.4).% Carriers’ petitions for 
determination of mail rates must also contain an economic justifica- 
tion for the rates requested and a statement that these rates are 
believed to be just and reasonable (14 C. F. R. 302.303). Petitions to 
determine charges for transportation or the lawful classification or 
practice affecting such charges shall contain a statement, supported 
by a full factual analysis, why existing charges or practices are 
unlawful (14 C. F. R. 302.502). Similar statements are required in 
a complaint seeking suspensions of tariffs (14 C. F. R. 302.505). 

Economic enforcement proceedings are instituted by the Chief of 
the Office of Compliance by docketing a petition for enforcement. 
Formal complaints by private persons of violation of economic regu- 

2 Applications for foreign air carrier permits must be forwarded to the Board through diplomatic chan- 
nels (14 C. F. R. 211.2). 

83 For specific provisions prescribing the contents of miscellaneous applications see, as to airport notices 
14 C. F. R. 202.3 and 203.5; applications for change in service patterns, 202.4 and 203.2; notices of nonstop 
service, 202.2 and 203.3; applications for temporary suspension of service, 205.3; notice of proposed special 
services, 207.9; applications to carry persons free or at reduced rates, 223.8; applications for review of Post- 


master General’s orders, 232.2; applications for approval of prohibited interests or interlocking relation- 
ships, 251.2, 251.3, 251.5. 































1136 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


latory provisions are referred to the Chief, Office of Compliance, for 
institution of a proceeding or dismissal (14 C. F. R. 302.201, 205, 206). 

(d) In all the aforementioned proceedings, answers to the applica- 
tions or complaints may be filed but are not always required. Title 
14, Code of Federal Regulations, section 301.7 (respondent’ Ss answer 
to ‘safety enforcement complaint, required) ; section 302.6 (answers to 
formal complaints, petitions or other documents or orders instituting 
economic proceedings are permissible but not usually required, the 
issues to be formulated at the prehearing conference) ; section 302.207 
(answer to docketed petition for enforcement, required) : section 
302.305 (answer to order to show cause in mail rate proceedings, 
required unless party consents) ; section 302.406 (answers to applica- 
tions for exemptions by parties in interest, optional). 

(ec) Amendments of pleadings in air safety proceedings are permitted 
as a matter of right until 15 days prior to time of hearing, and in the 
discretion of the examiner thereafter (14 C. F. R. 301.9). It is one 
of the purposes of the prehearing conferences in economic proceedings 
“to secure statements of the positions of the parties * * * and 
amendments to the pleadings in conformity therewith” (sec. 302.23). 
A liberal practice is followed in all other types of proceedings where 
there are no procedural regulations specifically applicable to amend- 
ments. 

Where certain pleadings are deemed insufficient by the Board it 
may require amendment thereof. Title 14, Code of Federal Regula- 
tions, section 201.2 (certificate applications); section 302.203 (formal 
complaints of economic violations) ; section 302.405 (b) (applications 
for exemptions). Motions for more definite statement are provided 
for in safety proceedings (14 C. F. R. 301.8) and may be made under 
the general provision as to motions in title 14, Code of Federal Regu- 
lations, section 302.18 in ec onomic proceedings. 

(f) There is no general provision regarding motions in part 301 of 
the Board’s regulations which applies to air safety proceedings but 
motions for more definite statement are expressly provided for (14 
C. F. R. 301.8) and other motions are entertained, see rule 7 (b) 
Federal Rules of Civil Procedure made applicable by title 14, Code of 
Federal Regulations, section 301.37, and title 14, Code of Federal 
Regulations, section 301.24. In economic proceedings, title 14, Code 
of Federal Regulations, section 302.18, generally provides for and 
regulates motions “for an order or ruling not otherwise specifically 
provided for’ in part 302. 

(g) Prehearing conferences are optional in safety proceedings (14 
C. F. R. 301.22 (a) (7)). However, in economic proceedings requiring 
hearings “there will ordinarily be ‘a prehearing conference before an 
examiner although in economic enforcement proceedings where the 
issues are drawn by the pleadings such conference will usually be 
omitted’ (14 C. F. R. 302.23). But in enforcement proceedings a 

rehearing conference ‘‘may be held where the Board or the examiner 
bdieres that the fair and expeditious disposition of the proceeding 
so requires’’ (sec. 302.211). 

The principal purpose of the conference is “to define and simplify 
the issues” (14 C. F. R. 302.23). Therefore, motions for consolidation 
with the proceeding of other applications on file with the Board “shall 
be filed not later than the prehearing conference”’ (sec. 302.12 (b)). 
The examiner’s report on the prehearing conference and agreements 
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there reached, possibly as modified in light of objections filed thereto, 

“shall constitute the official account of the conference and shall 

control the subsequent course of the proceeding,’”’ subject to modifi- 

cation (sec. 302.23 (b)). 

(hk) Enforcement proceedings are not instituted by private parties 
and hence are not subject to withdrawal by such parties. Motions 
to dismiss may be received and entertained, however. In safety 
enforcement cases, the Administrator may withdraw his complaint 
prior to hearing in his discretion, and petitions to the Board to review 
the Administrator’s denial of an airman certificate may be withdrawn 
by the private parties who have filed them (14 C. F. R. 301.10). 
Private parties having filed applications for economic relief are free 
to withdraw them at any time prior to Board action thereon. Such 
applications will also be dismissed where the applicant has failed to 
prosecute them (14 C. F. R. 292.7 (b)). 

({) In any Board proceeding, a motion to dismiss may be filed, 
addressed to the Board’s discretion. Safety enforcement complaints 
may be dismissed upon motion of the Administrator who is the com- 
plainant, or upon his failure to prosecute the case. Economic pro- 
ceedings ordinarily may be dismissed as moot where the application 
or petition is withdrawn. They may also be dismissed where the 
document initiating them is not in substantial conformity with the 
rules or is not amended (14 C. F. R. 302.5, 302.405 (a)). Petitions to 
determine rates or practices relating thereto may be dismissed with- 
out hearing where the Board is of opinion that they do not state 
facts which warrant an investigation or action on its part (sec. 302.503). 
Formal enforcement complaints may be dismissed by the Chief, Office 
of Compliance, subject to Board review, where he is not of opinion 
that a violation has occurred and that investigation thereof is in the 
public interest (sees. 302.205 and 302.206). 

(j) In safety enforcement proceedings the Administrator and per- 
son charged with a violation sometimes stipulate the facts of the 
violation and the penalty to be imposed, and such stipulations may 
be accepted or rejected by the Board. In economic enforcement pro- 
ceedings the parties charged may submit offers of settlement or pro- 
posals of adjustment to the Chief of the Office of Compliance who 
will recommend acceptance or rejection thereof, with the ultimate 
decision the Board (14, C. F. R. 302.315). 

(k) Default adjudications may be made upon failure to answer 
allegations eae violations in safety enforcement proceedings, 

(14, C. F. 301.7). In economic enforcement proceedings, upon 
“failure of a ea to file and serve an answer’”’ the Board may, 
in its discretion, either decide the case by default forthwith or pro- 
ceed to take proof, without notice, of the allegations in the complaint 

(sec. 302.208). 

III. Decisions and/or opinions relating to the availability of information 
to the public and public access to or denial of matter contained in 
the agency’s files 

Requests by parties supplying information to the Board that it be 
withheld from public disclosure pursuant to section 1104 of the act 
are governed by title 14, Code of Federal Regulations, section 302.39. 
Requests for disclosure of matter in the agency’s files are governed 
by title 14, Code of Federal Regulations, section 302.19 (g) and Public 
Notice PN3, title 15, Federal ‘Register, part 4297, section 1.4. 
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There are no formal proceedings in relation to these matters and 
they are determined on the basis of the motion papers. 


IV. Decision and/or opinions relating to public property, including the 
use and disposition of land : 
There are no Board proceedings as such in this category. To the 
extent any particular Board action may affect the use and disposition 
of public property, it is taken in economic proceedings governed by 
part 302 of the regulations. 


V. Decisions and/or opinions relating to the making of loans to public 
or private parties 
The only function of the Board in this category, that under section 
410, is not the subject of formal proceedings." 


VI. Decisions and/or opinions relating to the making of grants of public 
funds to private and public parties for rehabilitation, educational, 
and other purposes 

The only function of the Board which may be regarded as falling 
within this category is that of awarding subsidy to air carriers and 
determining the amount thereof. Such proceedings are ratemaking 
proceedings and governed by the procedures applicable to mail rates. 


VII. Decisions and/or opinions relating to contract disputes and 
standards for negotiation of and the grant of contracts 


There are no proceedings in this category before the Board and 
such service contracts as the Board enters into (for shorthand report- 
ing, etc.) are governed by the customary Government procurement 
procedure. 

Answer to question 4 


(a) Notice—The following provisions of the act require decision 
upon notice and hearing: 

Section 401 (c), (g), (h), (k), and (n), relating to the granting, 
modification, suspension and revocation of certificates, and 
abandonment of certificated service; 

Section 402 (e), relating to foreign air carrier permits; 

Section 406 (a), fixing mail and subsidy rates; 

Section 408 (b), approval of merger and control; 

Section 411, orders against unfair methods of competition; 

Section 602 (b), review of denial of applications for airman’s 
certificates ; 

Section 609, suspension and revocation of air safety certificates 
(but temporarily dispensing with these requirements in case of 
suspension by the Administrator in emergencies) ; 

Section 1002 (c), orders for compliance with the act; 

Section 1002 (d) and (g), power to prescribe rates and practices 
affecting them; 

Section 1002 (h), fixing divisions of through rates; 

Section 1002 (i), establishing through service and joint rates 
therefor; 

Section 1003 (d), relating to the powers of joint boards; 

Section 1005, authorizing emergency safety orders ‘with or 
without notice, hearing,’ but requiring such proceedings to be 
instituted immediately. 





14 See Northwest Air.-R. F. C. Loan, 10 C. A. B. 683 (1949). 
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The types of notice given are outlined in the answers to questions 
3 (a), 16 (6), 17, and 32 of this part. 

(6) Hearing.—Where the act requires a hearing, the Board affords 
the parties an evidentiary hearing pursuant to sections 5 and 7 of the 
Administrative Procedure Act. 

(c) Record of the hearing.—There is no provision in the act which 
expressly requires a record of the hearing to be kept, or prescribes the 
type of record.” 

However, the Board construes the notice and hearing provisions of 
the act as requiring, where they apply, adjudication on the record 
made at the hearing, so that, through the provisions of section 5 of 
the Administrative Procedure Act, section 7 (d) of said act applies 
which provides in relevant part: 

(d) Record.—The transcript of testimony and exhibits, together with all papers 
and requests filed in the proceeding, shall constitute the exclusive record for 
decision * * *, 

(See 14 C. F. R. 301.25.) 

Wherever the act requires a hearing, a stenographic record thereof 
is made. 

Answer to question 6 





(a) Written submission of views.—Complaints, applications, peti- 
tions for intervention, motions, petitions for rec onsideration, and 
answers thereto (see answer to question 3) constitute written sub- 
missions. Additionally, in air safety proceedings the parties may 
waive hearing and submit the case on a record consisting of (among 
other things) the parties’ “statements” (14 C. F. R. 301.17). Where 
hearing was not waived, the parties may submit for consideration 
proposed findings and conclusions and supporting reasons therefor 
(sec. 301.24). Parties may appeal the initial decision to the Board 
and may file briefs to the Board (sec. 301.32). After the final decision 
parties may file petitions for rehearing, reargument, reconsideration, 
or modification of Board orders (sec. 301.34). 

In certification proceedings there is a statutory right to file ‘a pro- 
test or memorandum of opposition to or in support of the issuance of 
a certificate” (sec. 401 (c)). Generally, in economic proceedings in 
which an evidentiary hearing is held, the examiner will give the 
parties adequate opportunity for the presentation of arguments on 
motions, orally or in writing (14 C. F. R. 302.25 (a), 302.18 (d)). 
The parties may file briefs ma proposed findings of fact and conclu- 
sions of law with the hearing examiner prior to the initial decision 
(sec. 302.26), and may again file briefs on their exc eptions to the 
initial decision, or in opposition to other parties’ exceptions, with the 
Board (sec. 302.31). Where no hearing is held but the Board’s action 
is to be taken after notice to interested parties, they may file a written 
response to the proposal with the Board. Thus, in exemption cases 
any party in interest may file an answer in support or opposition to 
the application, setting forth in detail the reasons for its position 
(sec. 302.406). After the final order any party may file a petition 
for reconsideration, rehearing, or reargument (sec. 302.37). 

(6) The forms of written submissions —Part 301 of the procedural 
regulations which relates to air safety proceedings contains no pro- 





15 Sec. 1006 (c) of the act requires the Board to certify to the courts of appeals for purposes of judicial review 
of Board orders “‘a transcript of the record, if any, upon which the order complained of was entered.’ 


; 
: 
{ 
: 


aes iE Cea sae a 


sate silt bias 


aie oi 
“a pe ant at 









































1140 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


vision as to the form of documents. This is pursuant to the Board’s 
policy of not imposing any formal requirements on writings submitted 
in such proceedings. In economic proceedings, the format and gen- 
eral requirements as to the minimum contents of documents are pre- 
scribed by title 14, Code of Federal Regulations, sections 302.3 (b) 
and 302.4. 

(c) Oral submissions.—In air-safety proceedings the rules provide 
“ adequate opportunity for the presentation of arguments before 

xaminers in support of motions, obj« ctions and exe eptions, written or 
mae 14 C. F. R. 301.24). On appeals from examiners’ initial de- 
caine oral argument (in addition to briefs) is discretionary with the 
Board but is seldom requested. 

In economic proceedings, no oral argument will be heard on motions 
unless the Board or the examiner otherwise direct (14 C. F. R. 302.18 
(d)). On appeals from rulings of examiners on motions, no oral argu- 
ment will be heard unless the Board directs otherwise (see. 302.18 (f)). 
Oral argument before the Board prior to final decision may be re- 
quested by any party (sec. 302.32), and is usually granted by the 
Board. 

The Board’s Informal Mail Rate Conference Procedure (14 C. F. R. 
302.311 to 321), contemplates oral exchange of views are the 
Board’s staff, and the Postmaster General’s staff, and representatives 
of the air carrier involved. 

(d) Intervention.—The Board’s practice as to intervention is stated 
in the answer to question 3 (b). 

(e) Consolidation of proceedings.— There is no provision governing 
consolidation of proceedings in the rules applicable to air safety pro- 
ceedings but rule 42 of the Federal Rules of Civil Procedure applies. 
In economic proceedings, cases which involve substantially the same 
parties or the same closely related issues may be consolidated upon 
finding that consolidation will be conducive to the ends of justice and 
will not unduly delay the proceedings. The Board consolidates for 
hearing and disposition cases of mutually exclusive applications for 
identical route authority upon timely request therefor as provided in 
title 14, Code oF Federal Regulations, section 302.12. 

(f) Initial or recommended decisions.- In safety proceedings, the 
examiner will pines an initial decision in writing, except that when a 
hearing has been held he may render it orally at the close of the hearing. 
If not “appealed nor reviewed by the Board on its own et the 
initial decision becomes final (14 C. F. R. 301.26). In economic pro- 
ceedings in which a hearing i been held, in cases relating to rae 
fares, charges, classification, carriers’ rules or regulations affecting 
rates or value of service, or relating to mail compensation, the exam- 
iner will render an initial decision only upon request of a party, and 
otherwise will certify the record to the Board for decision. In all 
other economic hearing cases examiners’ decisions will be rendered." 
Initial decisions are to be rendered orally on the record or in writing 
(14 C. F. R. 302.27). Initial decisions not excepted to and not re- 
viewed by the Board on its own motion (usually only in noncontro- 
versial and routine proceedings) will become final but must be 
effectuated by a Board order. ‘Tentative decisions by the Board itself 
which are not excepted to shall become final unless the Board orders 

18 In cases subject to presidential approval the examiners’ decisions are called recommended decisions for, 


unlike initial decisions, they cannot become the decisions of the agency even if acquiesced in by all parties 
(14 C. F. R. 302.27 (a) (2)). 
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otherwise (14 C. F. R. 302.28). Initial or tentative decision and 
other steps relating to decision may be waived by the parties (sec. 
302.33). As to briefs and oral argument on exceptions to an initial or 
tentative decision see the statement supra in the answer to this 
question. 

(g) Appeals therefrom.—Appeals from initial or tentative decisions 
must contain specifications of errors, and issues not so specified are 
deemed waived unless raised by the Board itself (14 C. F. R. 301.30 
and 31, 302.30). Briefs to the Board may be filed in support of such 
exceptions or in opposition to another party’s exceptions (secs. 301.32, 
302.31). 


See statements supra, this question, as to oral argument on appeals, 


Answer to question 6 


(a) The Board has on occasion afforded “full adjudication’ (which 
is believed to mean adjudication after hearing) when not required 
either by statute or by its regulations, where such action was deemed 
in the interest of justice and the resulting delay was not inconsistent 
with the public interest. Certain Board rules provide for hearings 
which are not required by statute. 

Thus section 409 of the act prohibits interlocking relationships 
unless “approved by order of the Board upon due showing, in the 
form and manner prescribed by the Board, that the public interest 
will not be adversely affected thereby’? but does not require an 
evidentiary hearing. The Board’s regulations thereunder (14 C. F. R. 
pt. 251), provide among other things that where the Board is not 
convinced that a due showing has been made by the application, 
applicants will be so advised and thereupon may withdraw the 
application, or “may request that the application be assigned for 
hearing,’ or may submit additional information, in which latter case 
the Board on its own initiative may assign the application for hearing 
(14 C. F. R. 251.13). 

Similarly, in proceedings on applications for exemption where 
usually no formal hearing will be granted the Board may, in its 
discretion, order such proceeding set down for hearing, usually upon 
a request showing good cause therefor (14 C. F. R. 302.408). Judicial 
decisions indicate that the Board must afford at least a limited 
hearing in cases of suspension or revocation of operating authority 
granted by exemption where a business has been built on such exemp- 
tion (Cook Cleland Catalina Airways v. C. A. B., 90 U. 8. App. D. C. 
290, 195 F. 2d 206, 207 (1952): Standard Air Lines v. C. A. B.. 85 
U.S. App. D. C. 29, 177 F. 2d 18 (1949)). In practice the Board 
affords a full-scale hearing in revocation cases involving an existing 
business. 

Again, in some cases of applications of scheduled air carriers for 
suspension of service at a certain airport, the Board has ordered an 
evidentiary hearing because of the public interest involved. Like- 
wise, although no hearing is required in section 412 cases (approval of 
agreements), the Board has in some instances decided that hearings 
should be held. 

17 In applications for initial licenses the Board may omit the tentative decision upon finding that due and 


timely execution of its functions imperatively and unavoidably so requires, sec. 392.28 (b), Administrative 
Procedure Act sec. 8 (a). 
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(6) Where the Civil Aeronautics Act requires adjudication after 
notice and hearing, without providing exceptions from this require- 
ment, the Board has no discretion to withhold it even if the circum- 
stances would warrant a finding that notice and public participation 
are impracticable, unnecessary or contrary to the public interest.’’ 

In appropriate cases the Board may exempt air carriers from the 
operation of provisions of the statute w hich require notice and hearing, 
sections 1 (2) and 416 (b) of the act. However, section 1 (2) applies 
only to indirect air carriers, and section 416 (b), whose operation is 
limited to title IV of the act, sets forth its own standards, namely, 
that enforcement of a particular statutory provision would be an un- 
due burden on the air carrier involved by reason of the limited extent 
of, or unusual circumstances affecting, its operations and is not in the 
public interest. Notice of exemption applications is given by service 
thereof as required by title 14, Code of Federal Regulations, section 
302.403 and as stated in the answer to question 17 of this part. 

The Board is authorized to dispense with a generally applicable 
statutory requirement of notice and hearing by section 1005 (a) 
which authorizes safety emergency orders to be made ‘‘with or without 
notice, hearing * * *.”’ However, a hearing must be held promptly 
thereafter. 

Answer to question 7 


Modifications and amendments of Board decisions and opinions are 
normally made pursuant to petitions for reconsideration filed under 
the applicable provisions of the Board’s rules of practice (14 C. F. R. 
301.34, 302.37). Late petitions may be filed upon a proper showing, 
by leave of the Board. Successive petitions upon substantially 
similar grounds will not be entertained. Unless otherwise ordered 
by the Board, such petitions do not stay the effectiveness of the 
Board’s order. Pursuant to these regulations, the Board retains 
jurisdiction over its orders at least until the end of the period for 
rehearing, and if such a petition is filed, until = is disposed of (Western 
Air Lines v. C. A. B. (194 F. 2d 11 (C. A. 9, 1952)). 

Moreover, the act also provides ania that the Board- 
is empowered to * * * amend * * * orders (sec. 205 (a))— 
and that 


except as otherwise provided in this act, all orders * * * of the Board * * * 
shall continue in force until its further order * * * or for a specified period of 
time, as shall be prescribed in the order * * * [and] the Board is empowered to 
suspend or modify its orders upon such notice and in such manner as it shall 
deem proper (sec. 1005 (a) and (d)). 

Sections 401 (h) and 402 (g) specifically provide for subsequent 
modification, somuieelae suspension or revocation of economic cer- 
tificates and permits, and section 412 specifically provides for dis- 
approval of agreements theretofore approved before the Board. Ordi- 
narily it will be expected that a petition for modification, suspension, 
or repeal of a Board order, whether filed by a private party or by one 
of the bureaus of the Board, will point to circumstances that were not 
in existence or at least not known at the time the order was first made, 
and in light of which such action appears to be required. The pro- 
cedures are generally the same as those prescribed for the making of 


18 We notice that the language of this question is taken from sec. 4 (a) of the Administrative Procedure 
Act which, however, relates to rulemaking, not adjudication, 
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the orders in the first place. The Board sometimes reserves the right 
to amend or revoke orders in its discretion without hearing in cases 
where it grants air carriers authority to perform particular services 
by exempting them pro tanto from section 401 of the act, and in cases 
of other grants of special permissions where hearing is not required 
by law. 

Although no provision is made therefor in the rules of practice, the 
Board entertains petitions for modification of its orders in safety 
enforcement proceedings as long as the order is effective against a 
safety certificate. These petitions for modification are handled on 
an ad hoc basis. During fiscal year 1956 there were 12 such petitions 
adjudicated of which 4 resulted in modification or amendment of the 
Board’s original order. 


Answer to question 8 


Applications or petitions for adjudication may generally be filed 
as a matter of right. Exceptions from this rule are untimely amend- 
ments to such petitions or untimely or repetitious petitions for 
rehearing, which may not be filed without leave from the Board. 
The procedures by which interested persons may obtain the various 
types of adjudications which this agency is empowered to make were 
described in the answers to question 3 (b) and (c), and the subsequent 
proceedings thereon appear from the answers to questions 3, 4, and 5. 

During fiscal 1956, 832 petitions for economic adjudication were 
received, and 679 sch upon. The Board occasionally institutes 
investigations in the field of economic regulation (other than enforce- 
ment) on its own initiative. However, such proceedings frequently 
invoke applications by private parties. Therefore a distinction 
between decisions based on private petitions and those based on pro- 
ceedings initiated by the agency cannot be made in this field, and 
the figure on decisions here set forth includes decisions in Board-insti- 
tuted investigations. 

In the field of economic enforcement, during fiscal 1956, 15 com- 
plaints were docketed by the Chief of the Board’s Office of Com- 
pliance.”” Eleven compliance cases were adjudicated during the 
same period. 

Safety proceedings are instituted by the filing of a complaint by the 
Administrator of Civil Ae ‘ronautics, as has been previously set forth 
in reply to question 3 (c); 551 such complaints were filed during fiscal 
year 1956. Section 602 of the act provides for Board review “of the 
denial by the Administrator of Civil Aeronautics of applications for 
airman safety certificates. This review is instituted by the filing of 
a petition by the aggrieved party to the Board and is adjudicated 
after a hearing before an examiner (14 C. F. R. 301.1). During fiscal 
1956, 10 such petitions were adjudicated. Also during fiscal 1956, 500 
examiners’ decisions were rendered in air safety cases, 23 Board deci- 
sions on appeals from initial decisions in air-safety cases were made, 
and 12 petitions for reconsideration of Board safety orders were 
adjudicated. 

During fiscal year 1956, the number of petitions received for adju- 
dication of all kinds was 1,398. 


19 Private complaints do not start an enforcement proceeding but are referred to the Office of Compliance, 
See answer to question 1 of this part. 
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Answer to question 9 


(a) Most adjudications of this agency do not involve in any direct 
sense the military or naval functions of the United States, although 
the declaration of policy (sec. 2 (a) and (d)), requires the Board to 
exercise all its powers and duties in the interest of developing an air 
transportation system properly adapted to the commerce, postal 
service, and the national defense of the United States. 

Section 801 of the act, however, subjects certain types of adjudica- 
tions to approval by the President. It is uniformly assumed that the 
reason for these provisions is that these adjudications constitute for- 
eign affairs functions and/or that it is deemed necessary that they be 
coordinated with the military or foreign affairs functions of the United 
States. These are the adjudications “relating to scheduled service by 
American air carriers overseas or within the same territory, or in for- 
eign air transportation, and service to this country by foreign air 
carriers. 

The number of adjudications of this type during the fiscal year 1956 
was 21, out of a total number of 1,211 adjudications. 

(b) The only adjudications by the Board relating to agency manage- 
ment and personnel, which are required by law would appear to “be 
separations, suspensions, or demotions of employees pursuant to the 
procedure of title 5, Code of Federal Regulations, section 9.102, where 
applicable. There was no such adjudication during the fiscal year 
1956. 

During the current fiscal year the Board granted a hearing to an 
employee in a separation case where not required by the above-cited 
provision. 

(c) The only function of the Board which may be regarded as fall- 
ing within this subquestion is that of awarding subsidy to air carriers 
pursuant to section 406 of the act and Reorganization Plan No. 10 of 
1953, There were 26 adjudications of this type during the fiscal year 
1956. 

The Board’s function of approving or disapproving loans or other 
financial aid from the United States to air carriers pursuant to section 
410 constitutes adjudication involving public loans and, possibly, 
grants or benefits. There were no such adjudications during fiscal 
1956. 

The Board does not make adjudications involving public property 
or contracts. 

Answer to question 10 


In adjudications made after proceedings without a hearing, it is the 
practice of the Board to set forth a brief statement of the contentions 
and submissions of the parties. A recital in those words that all 
relevant matter has been considered is not usually made but the 
Board usually makes a comparable statement. 

(6) The Board’s rules of procedure do not designate the types. of 
submissions which the Board will consider as relevant in informal 
proceedings, except to the extent that the rules set forth the minimum 
of information which the Board requires in applications for certain 
types of relief (e. g., applications for exemptions, 14 C. F. R. 302.402). 
The Board will consider any evidence according to its probative value, 
and any argument according to its persuasiveness in light of the pro- 
visions and standards of the act. 
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Answer to question 11 


(a) The various procedures employed by the Board have heretofore 
been described, and no differentiation is made in Board practice 
dependent upon type of judicial review. The orders of the Board are 
reviewed by the United States Courts of Appeals pursuant * section 
1006 of the act upon the record made before the Board, i. e., an 
evidentiar y record in formal proceedings, and the cubminaions of the 
parties where no hearing was required. This review is not de novo. 
Additionally, review in some circumstances may be obtained in a dis- 
trict court, as for example, review of “regulations” as distinguished 
from ‘“orders.”” (See Arrow Airways v. C. A. B., 182 F. 2d 705, 
87 U.S. App. D. C. 71 (1950), cert. den. 340 U. S. 829 , referring to 
United Gas Pipeline Co. v. F. P. C., 181 F. 2d 796, 86 U.S. App. 
D. C. 314 (1950), cert. nk 340 U.S. 827).” 

(b) All adjudications of this agency are believed to be in this cate- 
gory, and, again, the Board’s practice is not predicated upon the type 
of review to be provided. See section 1006 (e), which provides in 
relevant part that— 

The findings of fact by the Board, if supported by substantial evidence, shall be 
conclusive. 

In all cases in which judicial review is available the courts will 
review the Board’s conclusions of law, and while these conclusions are 
entitled to great weight and will be upheld unless clearly erroneous, 
the courts are not bound by the Board’s conclusions of law. 

Adjudications required to be made on an evidentiary record have 
been listed in reply to question 4. Adjudications not made upon an 
evidentiary record are set forth in the answer to question 13, infra. 

(c) There are no instances where the Board has acted as an agent 
for a court as such. However, there are situations where parties who 
have brought action in a court are required by the court, pursuant to 
the primary jurisdiction doctrine, to first pursue their administrative 
remedies before the Board or to obtain the Board’s decision on one or 
more of the issues. ~~ e. g., — rv. Chicago and Southern Airlines, 
4C. A. B. 113 (1943); 8S. S. W. v. Air Transport Association, 89 U.S 
App. D. C. 273, 191 F. rt 658 ( (1951), cert. den. 343 U.S. 955.) 

(d) The only kind of proceedings that can fall under this question 
is review of the Administration’s denial of airman certificates by 
‘“‘netition for reconsideration’”’ pursuant to section 602 (b) which results 
in a proceedings de novo before the Board. In such cases the decision 
may rest solely on inspection of applicant’s physical fitness or tests of 
his skill. The statute requires the Board to assign such application 
for hearing at a place convenient to the applicant’s place of residence 
or employment. 

These are the matters subject to Presidential approval. (See 
answer to question 9 (a).) There, the Board acts merely as an 
adviser to the President. (See answer to question 1.) The procedure 
otherwise is that applic ‘able to all economic proc noua! in which an 
evidentiary hearing is required, up to an including the examiner’s 
initial decision, exceptions thereto, briefs to and oral argument before 

2% The distinction between regulations and adjudications is not always clearly defined and it may be that 
some Board actions which are classified as adjudications by the Administrative Procedure Act, when taken 


without hearing, are subject to review in the district court. Even such review would not be strictly de 
novo. Rather the burden is on the attacking party to clearly show unreasonableness or other invalidity. 
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the Board. The final decision is published in the form approved by 
the President. 

(f) Such proceedings, the kinds of which were listed in the answer 
to question 9 (ec), follow the procedure for economic adjudications. 
(See answers to questions 3, 4, 5, 11 (6).) 

(g) The Board has no such duties. 


Answer to question 12 


The great bulk of the Board’s proceedings is in category (6) of 
question 11. By way of illustration, during the fiscal year 1956 the 
numbers of petitions ‘for adjudication filed were as follows (references 
are to categories of question 11): 





Renee ess fetes So ee i eho tee teak eee ae None 
RIND «i ha Sie cirri les ba ROSES Hea ee obs et wewwa Een 1, 270 
RIPINNIRTOED 6 etd. CeEG ik coe ee baaeada oss cc Mabini se abr te None 
a sie hin eg en ebb aca iglrmlenee sink basin eh elm abou mdiaia s elon 22 
ee an eat te ape Rane Bee Create 93 
PN Se once a eon. Cl etewseuccuaeoee sine aan Meee 13 
REN TUN. fos bb sa cwtiamen cd Jcie senendweuwseumusuluerawes None 

ME as academics me aan sa pate vo eee awe oa anes Ota a ee ee 1, 398 


Answer to question 13 


The types of adjudication provided for by statute but not required 
by statute to be made on the record after opportunity for agency 
hearing are: 

Exemptions under section 1 (2); 

Exemptions under section 416 (b); 

Permits under section 6 (b) of the Air Commerce Act of 1926, 
as amended (49 U.S. C. 176 (b)); 

Carriage of persons free or at reduced rates in overseas or 
foreign air transportation under section 403 (b); 

Suspension of tariffs under section 1002; 

Tariff changes on less than 30 days’ notice under section 403 (c); 

Disapproval of agreements under section 412 

Government loans and financial aid under section 410; 

Review of Postmaster General’s orders regarding mail schedules 
under section 405 (e); 

Emergency safety orders of a temporary nature under section 
1005; 

Public disclosure of information in documents filed with the 
Board, section 1104; 

Miscellaneous orders necessary to administer the act under 
section 205 (a). 

The proportion of such adjudications during the fiscal year 1956 is 
estimated as approaching one-third of the total number of adjudica- 
tions as herein defined. 


Answer to question 14 





(a) In general, the Board has found the meaning and intent of Con- 
gress as to the various adjudicatory functions of the Board sufficiently 
clear. From time to time the interpretation placed by the Board on 
particular provisions of the Civil Aeronautics Act has been challenged 
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by parties in interest and court decisions have been rendered thereon. 
However, the Board regards issues of that kind as inevitable in admin- 
istering a comprehensive enactment such as the Civil Aeronautics Act 
and does not regard it as necessarily indicative of inadequacy in 
statutory language. 

(b) See answer to subquestion (a) above. It is not believed that 
the committee would be interested in a listing of cases involving inter- 
pretation of various statutory provisions but such a listing can be 
furnished upon request. 

(c) There have been no amendments to the act in response of a 
need for greater clarity of congressional standards with respect to 
adjudications. 

(2) The Board’s adjudicatory functions in general involve a sub- 
stantial amount of discretionary authority. The standards for Board 
action in general are the “public interest’”’ and “public convenience 
and necessity,” the elements of which are generally set forth in the 
Declaration of Policy, section 2 of the act. ‘The Board also is required 
to give effect to the various criteria otherwise apparent from the face 
of the various statutory provisions. Assessing these criteria and the 
weight to be given to them are matters for the sound discretion of the 
Board. 

Additionally, certain statutory provisions in terms authorize the 
Board to act in its discretion. Thus section 408 (e) authorizes the 
Board in cases of persons violating the provisions against unlawful 
control relationships to “require such person to take such action, 
consistent with the provisions of this Act, as may be necessary, in the 
opinion of the Board, to prevent further violation of such provision” 
[emphasis added]; section 410 empowers the Board to approve or 
disapprove loans on financial aid to air carriers from the United States; 
section 1002 (a) authorizes dismissal of complaints by private parties 
without hearing whenever the Board is “of the opinion’”’ that action 
thereon is not warranted; section 1002 (g) authorizes temporary sus- 
pension of tariffs; and section 1005 (a) authorizes temporary emer- 
gency safety orders. But these provisions have not been construed 
in this respect. 

(e) We are not aware of any such areas. 

(f) None. 


Answer to question 15 


The Board will normally consider any offers of settlement or pro- 
posals of adjustment. Specifically, section 9 (b) of the Administrative 
Procedure Act provides that agency proceedings for suspension or 
termination of licenses shall not be instituted unless the licensee has 
been afforded, but has not availed himself of, an opportunity to 
achieve compliance with all lawful requirements, but this provision 
does nor apply “in cases of willfullness or those in which public 
health, interest, or safety requires otherwise.”” The Board has some- 
times instituted economic enforcement cases within the latter category 
without affording the respondent an opportunity to submit proposals 
of settlement prior to institution of the proceeding 7! but offers of 
settlement are always considered during the proceeding (14 C. F. R. 
302.215). Similarly, in air safety cases it is sometimes necessary to 


21 See e. g. Air Transport Associates, Inc. v. C. A. B., 91 U. 8S. App. D. C. 147, 199 F. 2d 181, 186 (1952) 
cert. den. 344 U. 8. 922 (willfullness of violations). 
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issue safety emergency orders under section 1005 before considering 
offers of settlement or adjustment. As to proposals of adjustment 
between parties, see the answer to question 18. 

During World War II there occurred some instances of foreign air 
transportation being authorized by temporary exemption under section 
416 (b) which does not require notice and hearing, and where the 
applications as well as the authorizations were kept confidential in the 
interest of national defense pursuant to section 1104. See Order 
E-4147 of October 26, 1945, making these authorizations public. 


Answer to question 16 


(a) The Board gives recognition to the right of persons to be repre- 
sented by an attorney in adjudicatory proceedings pursuant to section 
1001 which provides in pertinent part: 

Any person may appear before the Board and be heard in person or by attorney. 


Substantially to the same effect is section 6 (a) of the Administrative 
Procedure Act. The Board’s regulations reflecting these provisions 
are title 14, Code of Federal Regulations, sections 301.12 and 302.11. 

(6) In economic proceedings, title 14, Code of Federal Regulations, 
section 302.4 (c) requires that the initial document filed by any person 
in any such proceeding shall state the name and address of the person 
who may be served with documents filed in the proceeding. In 
practice, the persons so designated to receive service are very often, 
though not always, attorneys. (See 14 C. F. R. 302.8 (c).) 

Air carriers and foreign air carriers are required by section 1005 (b) 
of the act to designate agents upon whom service of all notices and 
process of the Board may be made, and in default of such designation 
the said provision authorizes service by posting in the office of the 
Secretary of the Board. As a practical matter, therefore, initial 
process of the Board is served on the designated agents of air carriers 
and foreign air carriers. Other persons may optionally designate 
agents for service pursuant to section 1005 (c) and if so, service of 
Board documents is made on such agent. 


Answer to question 17 


Provision is made for notification of interested third persons of the 
filing of applications or petitions with the Board by listing all such 
applications * in a weekly summary entitled “Applications and/or 
amendments thereto filed with the Civil Aeronautics Board during the 
week ending __-_- .’ These summaries are mailed 
to all persons on a mailing list maintained for that purpose, All air 
carriers are on that mailing list and other interested persons are placed 
on it at their request. 

Furthermore, public notice of all prehearing conferences and of all 
hearings in economic proceedings is given in the Federal Re ister, 

The answers to questions 16 (b) and 32 apply to this question as 
far as orders of the Board are concerned, including orders instituting 
or consolidating proceedings before the Board. 

22 With the exception of applications for suspension of service to any point. However, 14 C. F. R. 205.1 
requires the applicant to serve notice of such applicants on each scheduled air carrier which serves the 
respective point, the chief executive of the local unit of government where the point is located if it is in the 


United States, the Secretary of State if it is a foreign point, the Postmaster General if the applicant is au- 
thorized to carry mail to such point, and the manager of the respective airport. 
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Answer to question 18 


In cases of complaints of violation of economic provisions of the act 
or requirements established thereunder, section 1002 (a) and (b) as 
implemented by Board regulations, title 14, Code of Federal Regula- 
tions, sections 302.204 and 205, provide that the persons complained 
against shall be given an opportunity to submit an offer of settlement 
or proposal of adjustment unless time, the nature of the grounds of the 
complaint, or the public interest will not permit. Where such an 
opportunity has been extended, institution of a formal enforcement 
proceeding (if otherwise justified) is ordinarily deferred until efforts 
to arrive at an adjustment or settlement have failed. Furthermore, 
cases are settled by consent subsequent to institution of proceedings 
but before formal hearing. 

The proportion of economic enforcement cases settled pursuant to 
the provisions cited after institution of formal proceedings during the 
fiscal year 1956 was 3 out of the total of 11 formal enforcement pro- 
ceedings adjudicated. 

In safety enforcement proceedings, the Administrator acts as prose- 
cutor pursuant to sections 609 and/or 1002 (b) and Reorganization 
one No. III and IV, volume 54, Statutes, pages 1231, 1234 (Cf. Lee 

’. A. B., 96 U.S. App. D. C. 299, 225 F. 2d 950). For this reason, 
ae ‘because of the character of these proceedings, the Board’s regu- 
lations do not provide for settlements between the parties in air safety 
proceedings (pt. 301, 14 C. F. R. 301.0 et seq.). However, the Ad- 
ministrator entertains settlement proposals and on occasion requests 
dismissal of Board proceedings based on such settlements. 


Answer to question 19 


The Board issues declaratory orders pursuant to the authorization 
in section 205 (a) of the act to— 
to issue and amend such orders and * * * such * * * special rules— 


as are necessary to carry out its functions, and pursuant to the express 
provision of section 5 (d) of the Administrative Procedure Act. Most 
frequently requested are declarations by the Board that certain 
provisions of the act or regulations are not applicable to a given 
transaction. Usually, approval of the transaction is requested in the 
alternative, in case the Board should find that the law applies to it. 
The number of requests for declaratory orders received during the 
fiscal year 1956 was approximately 

There is no procedural rule specifically dealing with applications for 
declaratory orders. However, such applications are within the con- 
templation of title 14, Code of Federal Regulations, section 302.4, of 
the Rules of Practice in Economic Proceedings, and the proceedings 
are governed by the general rules of practice. In air safety proceed- 
ings a need for declaratory orders has, so far, not been apparent, but 
there would be no obstacle to entertaining applications for such orders. 


Answer to question 20 


As indicated in the answer to question 19, supra, the Board’s rules 


do encompass issuance of declaratory orders. 
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Answer to question 21 


The Board endeavors to employ every possible method of procedure 
to expedite the performance of its adjudicatory functions consistent 
with the requirements of law and fairness to the parties. 

One specialized procedure developed by the Board is the informal 
mail rate conference, the rules for which are set forth in title 14, Code 
of Federal Regulations, parts 302, 311-321. The purpose of this pro- 
cedure is to minimize or eliminate the necessity of litigating technical 
issues of fact involved in complex mail rate proceedings. Under the 
procedure established, the Board’s rate staff is authorized to call a 
conference with the parties and other interested persons in order to 
consider, clarify, and if possible, reach tentative agreement on issues 
and factual material. Normally the factual data developed at this 
conference form the basis of specific rates which are proposed by means 
of a Board order to show cause. The use of the conference procedure 
has had the effect of limiting the issues to be tried in litigated pro- 
ceedings and in many cases results in completely eliminating the 
necessity of any formal proceeding. 

The above procedure could be employed by other agencies in cases 
which require the sifting and analysis of voluminous technical data 
which is difficult to process in formal hearings. It is likely to be 
successful only if all parties are disposed to cooperate in order to 
expedite the proceedings. 

In the past, the Board has pioneered in the field of prehearing con- 
ference procedure and was commended for having “the most developed 
prehearing procedure among the Federal agencies.’ Administrative 
Procedure in Government Agencies (S. Doc. 8, 77th Cong., 1st sess., 
65). Another method of expediting procedure aie adopted by the 
Board with outstanding success is the reduction of evidence, including 
proposed testimony, to writing and the exchange of such evidence in 
advance of the hearing (14 C. F. R. 302.23, 24 (b) (f)) 


Answer to question 22 


We interpret this question as relating throughout to adjudication of 
violations of provisions of the act and to be directed to the proportion 
of violations of (a) provisions which are implemented by regulation 
and (b) provisions not so implemented. During the fiscal year 1956 
there were filed 566 petitions for adjudications in both categories. In 
the field of economic enforcement, there were 6 adjudications in cate- 
gory (a) and 5 in category (b). The 500 adjudications in safety en- 
forcement were all in category (a). 

The Board follows case precedent in general and also in deciding 
cases involving violations of provisions of the act. The answer to 
question 31 is responsive to this part of this question. 


Answer to question 23 


The numbers of trial examiners’ decisions released during the fiscal 
years 1954-56 are as follows: 






1956 
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Answer to question 24 


The Board entered the following numbers of contested decisions 
during the fiscal years 1954 to 1956: 














| 1954 1955 1956 
Safety proceedings: 
Appeals from initial decisions_-...................-.------ 24 28 23 
Petitions for reconsideration and/or modification of Board 
Ce eictins oe kannscnccdicutdebacathdneotayetieeed 14 19 13 
PE <<ccnidccindanssthnnmncemeniaieaenadin 38 47 35 
Economic proceedings. ...............--.-.- 55 68 70 
Os das esccckbies natiinsdubwecbbcuios shee haga maied 93 115 105 





Answer to question 25 


No hearings were conducted directly by the Board during the fiscal 
years 1954, 1955 and 1956.” 


Answer to question 26 


(a) During the fiscal years 1954, 1955 and 1956 the Board itself did 
not sit for the reception of evidence. 

(6) The number of examiners’ decisions was given in response to 
question 23. 

(c) The following numbers of decisions were entered by the Board 
upon review of trial examiners’ decisions after the filing of exceptions 
during fiscal years 1955 and 1956: 








1955 1956 
DOES CN iis ici ndesisnnviasimiatabnatiie psa nt dete dtc 23 23 
POUND CNG oon nbs. once kas cdcecdabhidsenendannkeensouseslaneen 37 33 
"FN ncc<ncxecosichaciatnnibmendbasbinbamainn eaadmearemmaeaaae 65 56 








Answer to question 27 


As regards cases decided during fiscal year 1956, safety cases were 
pending before the Board an average of 4 months until examiners’ 
initial decisions were rendered. Those safety cases in which an appeal 
from the initial decision was taken to the Board were pending an aver- 
age of 6 months. Economic cases were pending an average of 1 year 
from filing to decision.** 


Answer to question 28 


(a) The cases decided during fiscal year 1956 in air safety proceed- 
ings had been immediately assigned to trial examiners. The economic 
cases had been pending, on the average, for 5 months before such as- 
signment. 

% This refers to evidentiary hearings. During these years the Board heard oral arguments in many cases. 


* This average, of course, includes formal contested proceedings as well as informal noncontested ones 
Formal proceedings generally have taken longer than the average given. 
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(b) The average time these safety cases were pending from begin- 
ning of the hearing before an examiner to the initial decision was 30 
days. It should be noted that only 138 of the 500 safety cases on 
which initial decision was rendered during fiscal 1956 went to hearing, 
hearing having been waived in the other cases. In 97 of these cases 
the initial decision was made orally (in 95 on the day the hearing 
started) and in 41, in writing. 

The average time economic cases were pending from beginning of 
hearing before the examiner to initial decision was 82 days.” 

(c) The average time these cases were before the Board for review 
was 2 months for the air safety cases and 39 days for the economic 
cases.” 

Answer to question 29 


The division of time at the Board level between rulemaking func- 
tions, adjudicatory functions, and all other functions is estimated on 
the average as 20 percent, 65 percent, and 15 percent, respectively. 


Answer to question 30 


(a) On June 30, 1956, the number of air safety proceedings pending, 
including safety enforcement proceedings, was 227 pending before 
examiners, 14 pending on appeal to the Board, and one petition for 
reconsideration pending before the Board. The number of economic 
petitions pending was 1,332. 

(6) The average time that the aforesaid petitions had been pend- 
ing was, in air safety proceedings, 3 months as to cases pending 
before examiners, 14 months as to cases pending before the Board on 
appeals from initial decisions, and 1 month as to the case pending on 
petition for reconsideration. The economic petitions had been pend- 
ing for an average of 3 years. 

(c) The number of complaints and petitions aeted upon by this 
agency (including uncontested initial decisions) during fiscal year 
1956 in air safe ‘ty proceedings was 532. The number of petitions 
acted upon in economic proceedings was 679. 

(d) No meaningful division between petitions denied and granted 
can be made in air safety enforcement proceedings which are instituted 
upon the complaint of the Administrator. 

In economic proceedings, the Board’s action on petitions during 
fiscal 1956 can be broken down as follows: 


nN a a i a a i ra 341 
a cee er ee ee en et ae en Re ie 116 
ee ee ee Ue ee ee eu LUE ct es OLS UA 98 
ho CE IE TE ee OE Se | TIT To | eee RP ep Bat 52 
aU Oe eee 39 
IC ER Re Si rae 3 
I RR eld say pn Gh TE coe de Sp es 

PeOSRO Ahi: i ko Ne Oe Tia) Se Ae ee in a. AS 679 


25 These periods are average. 





In formal contested economic cases the periods, of course, are much longer. 
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Answer to question 31 


Although the Board, as an administrative agency, is not bound by 
the principle of stare decisis, *6 the Board, nevert 1eless, in all cases 
follows its established construction of the provisions of the act as 
well as its policies as announced in earlier decisions unless (1) it finds 
that such earlier determinations have been shown to be legally erro- 
neous, or (2) policies have not worked out, as a matter of experience, 
the way it was expected, or (3) circumstances have changed, or (4 
circumstances are distinguishable, 


Answer to question 32 


All Board decisions except those withheld from public disclosure as 
containing secret information affecting national defense (sec. 1104 of 
the act) are mimeographed and served, by registered mail, upon all 
parties to the proceeding. At that time the issuance of the decision 
is entered on the docket card of the respective proceeding which is 
open to public inspection at the Board’s principal office in Washing- 
ton. Copies of the decision are available free of charge to any persons 
asking therefor. 

All decisions are placed on a press table in the Board’s Office of 
Public Information where they are regularly inspected and picked up 
by numerous representatives of news media. Major decisions of the 
Board are accompanied by an explanatory press release and are mailed 
to about a thousand news media. 

Board decisions made after formal hearings are printed and pub- 
lished in a series entitled “Civil Aeronautics Board Reports.” Due 
to fiscal limitations these reports are 4 to 5 years in arrears. The 
latest volume containing safety cases is volume 13 and reports cases 
decided between 1943 and June 1953. The latest volume containing 
economic cases (and so far the latest volume of the series) is volume 
15 which reports cases decided during the first half of calendar year 
1952.77 

Instances of Board orders not immediately made public are exemp- 
tion orders authorizing noncertificated services under wartime con- 
ditions. See Order E-4147 of October 26, 1945, making public for 
the first time some 30 exemption orders theretofore held confidential 
in the interest of national defense. 

% Virginia R. Co. v. U. S., 272 U.S. 658, 665-6 (1926); F. C. C. v. WOKO, 329 U. S. 223, 227- eee | Courier 
Post Pub. Co. v. F.C. C. , 70 App. D. C. 80, 104 F. 2d 213, 218 ( 1939); Beaumont Broadcasting Co. v. F. C. C., 
91 U. S. App. D. C. 111, 202 F. 2d 306, 309-310 (1952). 


27 It is planned to report safety cases decided after June 1953 in the same volumes with economic cases 
decided during the periods covered by such volumes. 
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Civin AERONAUTICS Boarp, 
Jashington, May 27, 1957. 
Re parts III and IV of Questionnaire on Administrative Organiza- 


tion, Procedure and Practice (House Committee on Government 
Operations). 


Hon. Wiiuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 


Dear ConearessMAN Dawson: Enclosed herewith are the Board’s 
replies to parts III and IV of the subject questionnaire. The answers 
to all other parts have already been transmitted to you. 

Sincerely yours, 


JaMES R. Durrer, Chairman. 





Ill. SEPARATION oF FUNCTIONS 
Answer to question 1 


There are no substantive regulatory powers assigned to the Board 
by Executive order,’ but the Executive order establishing the Air 
Coordinating Committee and the Board’s membership therein (Execu- 
tive Order 10655 of January 28, 1956, 21 F. R. 665) and Executive 
orders establishing the national security programs apply to the Board. 
Consequently, with these exceptions the functions listed below are all 
statutory. 

(a) (i) Recommendations to the President regarding the issuance, 
denial, transfer, amendment, cancellation, suspension, and revocation 
of, and the terms, conditions, and limitations contained i in, air carrier 
certificates authorizing intraterritorial, overseas, or foreign service, 
and foreign air carrier permits, pursuant to section 801 as judicially 
construed, are considered executive in the sense that they are in aid 
of the President’s functions. The Board, however, is required to 
formulate these recommendations in proceedings taken after notice 
and hearing. 

(ii) Consultation with the Secretary of State as to negotiations 
with foreign governments for the establishment or development of air 
navigation, pursuant to section 802 

(iit) Institution of economic compliance proceedings before the 
Board pursuant to sections 408 (e), 411, or 1002 of the act; 

(iv) Institution of judicial enforcement proceedings pursuant to 
section 1007 of the act; 

(v) Institution of various nonaccusatory investigations under the 
Board’s powers to license, regulate rates, etc., pursuant to section 
205 (a); 

(vi) Institution of inquiries to keep the Board informed about 
carrier economic affairs pursuant to sections 407 and 415; 

(vii) Investigation of aircraft accidents and matters pertaining to 
safety in air navigation pursuant to section 702; * 

1 The President has not directed the Board to exercise the powers of title XII of the Civil Aeronautics Act. 


2 There are other consulting functions, such as that under sec. 1307 of the act (Secretary of Commerce 
2 — of aircraft for insurance purposes), and the Board’s functions as a member of the Air Coordinating 

ommittee. 

3 Accident investigation pursuant to title VII of the act, secs. 701 and 702, and Reorganization Plan No. 
IV (54 Stat. 1234), is considered executive in character. The Board investigates accidents involving aircraft 
and issues a report of the facts found and ‘the probable cause” of the accident, sec. 702. The purpose of 
determining the “‘probable cause”’ of the accident is solely to find means of preventing the recurrence thereof. 
This function, therefore, is also in aid of the legislative function of the Congress and of the Board’s quasi- 
legislative function of making air safety rules pursuant to sec. 601. 
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(viii) Internal administration of the Board pursuant to title IT of 
the act and the several acts and executive orders of applicability 
generally to departments and independent agencies. 

(b). The legislative functions of the Board have been summarized 
in response to question 1 (a) of part I of the questionnaire. As there 
stated in more detail, they 

(i) General rulemaking pursuant to section 205 (a) to imple- 
ment any provisions of the act and aid the effective discharge of 
the Board’s powers and duties; 

(ii) Economic rulemaking pursuant to section 416 (a), appli- 
cable to justly and reasonably established classes of air carriers; 

(iii) Exemption of air carriers and classes of air carriers from 
provisions of title IV by rule promulgated pursuant to section 
416 (b); 

(iv) Making of air safety rules (including standards for con- 
struction and operation of aircraft, qualification and service of 
airmen, air traffic rules, etc.) pursuant to sections 601, 602, 603, 
and 604. 

(c) The more significant quasi-judicial powers of the Board were 
listed and discussed in the answer to question 1 (a) of part IT of the 
questionnaire. The check list of powers there given was as follows: 

(1) Economic licensing authorizing operations: The Board has 
power to license common-carrier operations by air, and power to 
alter, amend, modify, suspend and revoke licenses, impose conditions 
thereon and approve their transfers, pursuant to 

(i) Section 401 (certification upon application, and establishing 
additional services) ; 

(ii) Section 1002 (i) (establishment of through service) ; 

(iii) Section 416 (b) (exemption); 

(iii) Section 416 (b) (exemption); 

(iv) Section 1 (2) (exemption of indirect air carriers only); 

(v) Section 402 (foreign air-carrier permits) ; 

(vi) Section 6 (b) Air Commerce Act (foreign-aircraft permits). 

(2) Ratemaking powers: ‘ 

(a) Rates other than mail rates: 

(i) Section 1002 (d) (prescribing lawful rate or maximum and/or 
minimum thereof); 

(ii) Section 403 (b) (approval of reduced-rate transportation) ; 





(iv) Section 1002 (i) (establishing joint rates and divisions 
~ reof); 
(v) Section 1003 (participation in joint boards with the Inter- 
state Commerce Commission). 
(b) Rates for transportation of mail: Section 406 and Reorganiza- 
tion Plan No. 10 of 1953 (fixing of service mail rates and subsidy); 
(3) Approval of carrier relations: 
(i) Section 408 (approval of mergers and acquisitions of 
control) ; 
(ii) Section 409 (approval of interlocking relationships) ; 
(iii) Section 412 (approval of intercarrier agreements). 
(4) Approval of Government loans and financial aid to air carriers 
pursuant to section 410. 
4 This function is included under adjudication for the purpose of answering this questionnaire although 


classified as rulemaking in sec. 2 (c) of the Administrative Procedure Act since, under the Civil Aeronautics 
Act, it is to be performed along the procedural lines of adjudication. 
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(5) Review of Postmaster General’s orders regarding mail schedules 
pursuant to section 405 (e). 
(6) Review of denials of airman certificates under section 602. 
(7) Suspension and revocation of air safety certificates under section 
609. 
(8) Issuance of safety emergency orders under section 1005. 
(9) Withholding of information under section 1104. 
(10) Prohibiting violations of the act, regulations, and orders 
pursuant to— 
(i) Section 401 (h) (revocation of certificates for intentional 
failure to comply with the law); 
(ii) Section 408 (e) (acquisitions of control); 
(iii) Section 411 (unfair competitive practices) ; 
(iv) Section 1002 (c) (other violations). 
(11) Making orders necessary to carry out the provisions of the 
act under section 205 (a). 
(12) Exemptions pursuant to— 
(i) Section 1 (2) (exemption of indirect air carriers) ; 
Section 416 (b) (excemptions from provisions of title IV); 
(iii) Section 610 (b) (exemption of foreign aircraft and airmen). 


Answer to question 2 


The chief executive officials of the Board are the 5 Board members ° 
and the powers of the Board may be exercised only by a quorum of 
3 or more members (sec. 201 (d)). 

The delegations within the see of rulemaking and quasi-judicial 
powers as defined for the purposes of parts I and II of the question- 
naire were described in the answers to question 1 (ec) of part I and 
question 1 (c) of part II, respectively, and these answers are incor- 
porated herein by reference. Additional delegations relevant to this 
part in the field of executive powers are as follows: 

The power under section 609 to institute and prosecute before the 
Board proceedings for violation of the air safety provisions of the 
act and regulations thereunder has been vested in the administrator 
of Civil Aeronautics by Reorganization Plan No. 111 (54 Stat. 1231) 
and the Board’s rules of practice (14 C. F. R. 301.1 (a)) 

Power to institute proceedings for violation of economic provisions 
of the act is still in the Board (secs. 408 (e), 411, and 1002 of the act).® 
However, title 14, Code of Federal Regulations, section 302.205, 
delegates power to institute and prosecute economic enforcement pro- 
ceedings on the initiative of the agency to the chief of the Board’s 
Office of C ompliance. Similarly, the Board has delegated power to 
the Chief of its Office of C omplianc e to act on its behalf in passing 
on whether enforcement proceedings should be instituted upon com- 
plaints of third parties. A determination not to institute proceed- 
ings is, however, subject to review by the Board at the instance of the 
complainant (14 C. F. R. 302.206). 





5 In interpreting the term ‘‘chief executive officials’ as used in this part of the questionnaire we were 
guided by the use thereof in questions 5 and 6 which points to the Board members themselves. In another 
sense the Chairman of the Board is the chief esecutive official since the Board’s powers of internal man- 
agement have been largely transferred to him by Reorganization Plan No. 13 of 1950 (64 Stat. 1266). 

§ See answer to question 3 of this part 
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Answer to question 3 


By and large the Board is empowered to investigate on its own 
initiative any matter concerning which it could act upon any applica- 
tion addressed to it. See the listing of the various matters on which 
the Board may act set forth in the answer to question 1. Such investi- 
gations, or inquiries are not always of an accusatory character. In 
the field of accusatory investigations, i. e., investigations and prosecu- 
tions within the scope of section 5 (c) of the Administrative Procedure 
Act, the Board again is authorized to proceed on its own initiative or 
upon the complaint of any person (sec. 1002 (a), (b)). Additionally, 
specific investigatory powers of an accusatory nature are conferred by 
sections 408 (e) and 411. 


- Answer to question 4 


In economic accusatory proceedings efforts are made by the office 
of compliance to achieve a voluntary settlement and if it can be 
achieved the office will make a recommendation to the Board for dis- 
position of the case by approval of such settlement (14 C. F. R. 
302.215).’ 

(a) In formal economic proceedings of any nature the Board per- 
sonnel participating as a party has the rights of any other party to 
offer evidence, cross-examine witnesses, file a brief and argue orally 
before the hearing examiner. 

(b) On appeal from the initial decision the participating staff may 
submit a brief on exceptions to the Board and, if the Board hears oral 
argument, will be heard through counsel equally with all other parties. 

(c) In accusatory proceedings the investigating or prosecuting staff 
does not participate or advise in any manner in the making of the final 
decisions of the Board. In nonaccusatory proceedings, staff members 
who have participated as witness or counsel in the proceeding are 
excluded from participating at the dec ‘isional stage. (See Operations 
Memorandum No. 103 of October 23, 1956, a copy of which is in the 
committee’s files.) 

Answe r to question 5 


(a) Nonaccusatory investigations normally are instituted by the 
Board itself. Accusatory proceedings are instituted by the Adminis- 
trator of Civil Aeronautics (safety enforcement cases) * and the Office 
of Compliance (economic enforcement cases). 

(b) The Board members, although having power to do so, normally 
do not participate in conducting investigations. 

The Board members do not participate in preparing cases for 
prosecution after investigation. 

(d) Preliminary consultation and conference with Board members 
in accusatory proceedings will arise only when the party proceeded 
against makes an offer of settlement and requests that the negative 
action of the Office of Compliance be reviewed by the Board (14 
C. F. R. 302.15). 

(e) Although the Board members are authorized to preside 
evidentiary hearings, section 1004 (a) of the act, their participation 

7 Safety enforcement proceedings are instituted by the Administrator of Civi! Aeronautics, an office 
within the Department of Commerce, so that no separation of functions problem arises. 


§’ Complaints of violations of air safety rules which are addressed to the Board are referred to the 
Administrator. 


95899—57—pt. lla 
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in hearings in all cases in actual practice is limited to hearing oral 
argument patee eg to title 14, Code : Federal Regulations, sections 
301. 32, 302.18 (d), 302.23, and 302.21 


Answer to question 6 


Participation of Board members in the investigative or prosecuting 

stage of accusatory proceedings is limited to the following instances: 

(i) Decisions on whether or not to institute an investigation, 

on a complainant’s motion to review the refusal of the Chief, 

Office of Compliance, to do so (sec. 1002 (a) of the act, 14 C. F. R. 
302.206); 

(ii) Rulings on offers of settlement or adjustment in enforce- 
ment cases upon request by the party yg against for ref- 
erence thereof to the Board itself (14°C. F. R. 302.215): 

(iii) Rulings on motions to dismiss. 

These instances are not regarded as constituting impediments 
to subsequent fair adjudication since they amount to no more 
than preliminary determinations on whether or not a formal 
proceeding should be completed and a formal decision on a full 
record made. 

Answer to question 7 


(a) The Board has no independent review staff as such. However, 
each member has a legal assistant who is responsible only to him. 

(6) Bureaus, offices or divisions which have participated in an 
accusatory investigs ation or prosecution do not give advice or render 
services to the Board when it reviews the initial decision.® The 
applicable internal rules of the Board are set forth in Operations 
Memorandum No. 103, a copy of which is attached to the answer to 
question 4. 

(c) The Board has an Opinion Writing Division located within the 
Office of the General Counsel.’ In cases (safety or economic) in 
which no oral argument is had, that Division recommends to the 
Board a disposition of the appeal from or exceptions to the initial or 
recommended decision. In cases of any kind in which oral argument 
is to be held the Division normally does not make any recommenda- 
tion as to the disposition of the proceeding on the merits unless re- 
quested to do so,'' but requests the instructions of the Board and 
thereafter prepares a draft opinion pursuant to the Board’s instruc- 
tions. The Division may, however, make recommendations as to 
disposition of motions and petitions filed subsequent to the initial 
decision and seeking incidental relief. The Division also makes rec- 
ommendations to the Board as to disposition of petitions for recon- 
sideration, rehearing, and reargument. 

Upon request of any Board member, the Opinion Writing Division 
will furnish such record information as is called for in the request. 
Similarly, the Board may consult the hearing examiner before whom 
the record was made, as to its contents. 
~ 9 They do not participate in the formulation of the initial decision which is made by an examiner appointed 
pursuant to sec. 11 of the Administrative Procedure Act. 

10 This Division is in no wise concerned with the prosecution of cases before hearing examiners or the 


Board. Neither the General Counsel nor any other division of his office has any investigatory or prosecut- 
ing function. 


il To the extent to which the Board’s discretion may be circumscribed by legal considerations, the Division 
as an arm of the General Counsel’s Office does make recommendations as to dispostion of questions of law 
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In cases not involving the Board’s investigative or prosecuting 
functions within the meaning of section 5 (c) of the Administrative 
Procedure Act (see supra, answer to question 3 of this part), the 
Board is advised by the Director of the Bureau of Air Operations or 
his representative upon its specific request. However, such advice is 
never received from staff members who participated as witnesses or 
counsel in the respective proceedings. When a Board member 
requests an analysis of statistical evidence in the record from a par- 
ticular viewpoint which he specifies, the Board’s economic staff will 
prepare such analysis. In safety cases the Board’s Bureau of Safety 
(which in no wise ever participates in safety enforcement proceedings) 
is available to Board members for general safety information. 

(d) As previously noted, the opinion writing division is a part of 
the office of the General Counsel. The General Counsel advises the 
Board upon its request at all stages of its work coneerning its legal 
powers and the legality of proposed action. 

(e) The Civil Aeronautics Act does not provide for advisory groups 
and the Board does not use any in adjudication. 


Answer to question 8 


The Board is believed to be authorized by law to take the following 
kinds of action on substantive matters on an ex parte basis: ™ 

(i) Instituting or refusing to institute investigations or en- 
forcement proceedings against other parties (secs. 408 (e), 411, 
1002 (a)) 

ii) Denials of petitions for rulemaking, and the making of 
rules to which section 4 of the Administrative Procedure Act 
does not apply; 

(iii) Approval or Suerte: of interlocking relationships 
pursuant to section 409 of the act 

(iv) Approval or disapproval of applications for loans or finan- 
cial aid from the United States to air carriers pursuant to section 
410 of the act; 

(v) Approv al or disapproval of agreements filed pursuant to 
section 412 of the act in circumstances where hearing is not re- 
quired as a matter of constitutional due process; ™ 

(vi) Under section 416 (b) of the act, denial of exemptions and 
the granting of exemptions which do not have so substantial an 
effect on legally cognizable interests of third parties as to entitle 
such parties to notice as a matter of constitutional due process; 

(vil) Emergency safety orders under section 1005 (a), 


Answer to question 9 


The Board endeavors to follow accepted standards of judicial pro- 
cedure in relation to its cases. (See the Board’s principles of practice 
governing private parties (pt. 300 of the Board’s regulations) a copy 


2 The Board has not had occasion to pass upon this question in a contested case in all the instances listed. 
3 However, it is the policy of the Board to hold hearings or to afford opportunity for hearings with respect 
to agreements: (a) Where it is felt that the information which is required to make the statutory findings 
(tbat the agreement is or is not adverse to the public interest and is or is not in violation of the act) can best 
be provided by a hearing; (b) where approval of an agreement has been protested by a party with a sub- 
stantial interest therein; and (ec) where the Board has tentatively decided to disapprove an agreement. 
Compare answer to question 6 (a) of pt. IL. 
4 In practice, the Board provides for publicity of all exemption applications and requires service upon 
presumably interested parties of all applications for operating authority by exemption except those for 
irregular service, 14 C. F. R. 302.403, 404. See also answer to question 17 of pt. II. 
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of which is in the committee’s files). Insofar as staff consultation is 
concerned, the Board, as previously noted, observes the requirements 
for payee of functions imposed by section 5 (c) of the Administra- 
tive Procedure Act. 

Answer to question 10 


_ The Board has had no occasion to formally interpret this provision. 
On its face it appears to mean that the separation of functions pro- 
visions of subsection 5 (c) do not apply to the Board and its members. 
However, as appears from the answers to questions 4, 5, 6, and 7 of 
this part, the Board has delegated all accusatorily investigating and 
prosecuting functions to its staff. : 


Answer to question 11 


The “final adjudicating official” of this agency is the Board or a 
quorum of at least three members (sec. 201 (d)). 

The members have available to them the entire and complete record 
in the proceeding. Additionally, each member is provided with his 
own set of copies of briefs and findings proposed by the parties. This 
includes the exceptions and briefs and evidence presented by such 
unit of the Board’s staff as participated as a formal party in the pro- 
ceeding. In cases in which oral argument is had, the Board members 
are furnished with a brief summary of the issues posed by the parties 
in their exceptions and briefs, prepared by the Opinion Writing Di- 
vision of the Office of the General Counsel. 


IV. Inspection or Recorps 
1. We interpret the term ‘‘submissions voluntarily filed’”’ as includ- 
ing all submissions other than those statements, reports, etc. of private 
parties which must be filed in order to avoid a violation of law (referred 
to in question 2 of this part). 

The main categories of voluntary submissions filed with this agency 
are: 

(i) Applications, petitions and complaints for economic relief 
by adjudication (as defined in the answer to pt. II hereof), amend- 
ments thereto and answers thereto; 

(ii) Complaints of the Administrator of Civil Aeronautics in 
safety enforcement cases, and answers thereto; 

(iii) Petitions for reconsideration of the Administrator’s refusal 
to issue an airman certificate; 

(iv) Motions and answers thereto in all these proceedings; 

(v) Written evidence (affidavits, exhibits) in all cases in which 
it is admissible; 

(vi) Briefs and legal memorandums; 

(vii) Petitions for rehearing or reconsideration ; 

(viii) Petitions for rulemaking and comments thereon; 

(ix) Requests for waivers of provisions of rules or regulations. 

2. The following documents and reports are required to be filed with 
the Board: 

A. Relating to scope of operations and financial condition: 

(1) Tariffs showing the carrier’s rates, fares, and charges for air 
transportation between points served by it, and through rates estab- 
lished with other air carriers, and classifications, rules, regulations, 














SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1161 


practices, and services in connection therewith (see. 403 (a) and (c) 
of the act, 14 C. F. R., pts. 221, 223, 225). Forms are not provided 
but form requirements are prescribed in the regulations, especially in 
subpart U of part 221. 

(2) Air carrier “general schedules” (sec. 405 (e) of the act, 14 
C. F. R. 231.1 et seq.). Form not prescribed but format specified in 
the regulations. 

(3) Report of financial operating statistics for air carriers, to be 
filed by certificated air carriers (sec. 407 of the act, 14 C. F. R. 241.21). 
Form 41. 

(4) Interim balance sheet. and profit and loss statements, to be 
filed by certificated air carriers (sec. 407 of the act, 14 C. F. R. 241.22). 
Form not prescribed. 

(5) Reports of financial and operating statistics (Alaska), to be 
filed by Alaska pilot owners and certificated Alaskan air carriers in 
lieu of reports on form 41, pursuant to title 14, Code of Federal 
Regulations, section 243.1. Form 2790. 

(6) Report of financial and operating statistics for supplemental 
air carriers (sec. 407 of the act, 14 C. F. R. 242.2). Form 242. 

(7) Reports by independent public accountants on examination of 
accounts of certificated and supplemental air carriers (sec. 407 of the 
act, 14 C. F. R. 248). Form not prescribed. Requires true and 
complete copy of audit reports and reconciliation thereof with certifi- 
cated carriers’ reports on form 41. 

(8) Domestic deferred air freight reports (sec. 407 of the act, Board 
Order E-10373 of June 14, 1956). Form 41-F. 

(9) Statistical reports of air freight forwarders (sec. 407 of the act, 
14 C. F. R. 244.1). Form not prescribed but contents specified. 

(10) Reports of cargo operations under foreign civil aircraft flight 
permit (sec. 6 (b) of the Air Commerce Act and 14 C. F. R. 190.48). 
Form 321. 

(11) Reports of United States-Canada transborder services by 
Canadian irregular common carriers by air (sec. 402 (f) of the act). 
Form 217. 

B. Relating to carrier relations: 

(1) Air carriers’ reports of stockholders holding more than 5 percent 
of the entire capital of such air carrier (sec. 407 (b) of the act, schedule 
G-—41 of form 41). 

(2) Air carriers’ reports of stock and interests in persons other than 
themselves (sec. 407 (b) of the act, schedule B-41 of form 41). 

(3) Reports of directors and officers of air carriers of interests held, 
directly or indirectly, in other air carriers, persons engaged in any 
phase of aeronautics, or common carriers (sec. 407 (c) of the act, 14 
C. F. R. 245.1). Form 2786. 

(4) Agreements of air carriers with other air carriers or carriers 
affecting air transportation (sec. 412 of the act, form not prescribed). 

(5) Agreements of air carriers with foreign countries (sec. 1102 of 
the act, form not prescribed). 

(6) Military operations charter agreements between Military Opera- 
tions Carriers and the Military Establishment (sec. 416 (b) of the act 
and 14 C. F. R. 294.4, form not prescribed). 

3. All matters filed by persons * are open to public inspection ex- 
cept those withheld from public disclosure by order of the Board upon 


16 See answers to questions 1 and 2 of this part. 











1162 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


application of a person and a finding that “a disclosure of such infor- 
mation would adversely affect the interests of such person and is not 
required in the interest of the public,” or upon the Board’s finding 
that records contain “secret information affecting national defense” 
(secs. 1001, 1104 of the act; 14 C. F. R. 302.39, 303.18; Public Notice 
PN-3, 15 F. R. 4297, sec. 1.4 (1)). See also answer to question 8 of 
this part. 

4. The Board’s method of publicly announcing the filing of economic 
applications or petitions by issuance of a weekly summary, and of 
giving notice of economic proceedings in the Federal Register, is de- 
scribed in the answer to question 17 of part II. Applications for cer- 
tificate and exemption authority are also posted at the Board’s prin- 
cipal offices (sec. 401 (c) of the act; 14 C. F. R. 302.404). No public 
announcement is made of the filing of safety enforcement or review 
petitions which do not affect the interests of third persons. 

Provision is made for notification of interested third persons of the 
filing of agreements with the Board under section 412 of the act by 
listing all such agreements filed in a w eekly summary entitled “Agree- 

ments Filed With the Civil Aeronautics Board Under Section 412 (a) 
During the Week Ending -_-___-. __..”’ The summaries 
list the CAB number, parties, subject matter, and effective dates of 
the agreements. These summaries are mailed to all persons on a 
mailing list maintained for that purpose, and interested persons are 
placed on the list at their request. The summaries are not published 
in the Federal Register. 

The public has notice of the continued filing of all reports or docu- 
ments required by the act or Board regulations to be filed since the 
statutory provisions or regulations requiring such filing constitute 
such notice. 

5. All documents not withheld from disclosure (cf. answer to 
question 3 of this part) are open to inspection by “persons properly 
and directly concerned” at the Board’s office in Washington, D. C. 
Those materials pertaining to Alaskan air carriers may also be 
inspected in the Board’s office in Anchorage, Alaska. This is publicly 
announced by the Board in Public Notice PN-3 (15 F. R. 4297, sec. 
1.4 (a)). Copies of these materials are available upon payment of 
the cost of preparation, PN-3, section 1.5. 

Other methods by which the Board makes its decisions public 
were described in the answers to questions 17 and 32 of part IL. 

Descriptions of agency organization and rules addressed to the 
public are published in the Federal Register pursuant to section 3 (a) 
of the Administrative Procedure Act. (See Public Notice PN-10, 21 
F., R. 3841 for the Board’s statement of organization.) 

6. This question is answered by the answer to question 3 (b) of 
part I as regards petitions for rulemaking, and the answers to question 
17 of part II] and question 4 of this part as regards applications for 
adjudications. 

7. The vote taken on actions by the Board is available for inspection 
by persons properly and directly concerned therewith (Public Notice 
PN-3, 15 F. R. 4297, sec. 1.4 (3)). 

8. Matters filed with the Board and not open to public inspection 
are those withheld from public disclosure by Board order under 
sections 1001 and 1104 of the act as implemented by title 14, Code 
of Federal Regulations, sections 302.39, 303.18, on the grounds that 
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“a disclosure would adversely affect the interests of such person 
[party objec ting to disclosure] and is not required in the interest of 
the public” or that the filed materials are “records containing secret 
information affecting national defense.”’ 

See also answers to question 3 of this part stating what matters filed 
by persons are available for public inspection, and to question 9 of 
this part stating what internal materials are not so available. 

9. We interpret this question as asking what categories of docu- 
ments the Board believes are not available for public inspection under 
existing authority. 

Pursuant to the C ‘ivil Aeronautics Act, documents may be withheld 
from public disclosure in the interest of national defense (sec. 1104). 
The Board’s proceeding ‘‘shall be open to the public upon the request 
of any interested party unless the Board determines that secrecy is 
requisite on grounds of national defense” (sec. 1001), in which latter 
case the record of such proceedings would not be available for public 
inspection. As regards secrecy of documents on grounds of national 
defense, the Board’s action under the cited provisions of the statute 
is, at this time, controlled by the more comprehensive provisions of 
Executive Order 10501. The Executive order requires classification 
of documents containing official information which requires protection 
in the interests of national defense, and regulates the use of such 
documents. The Board is subject to section 2 (b) of the Executive 
order, making the Chairman the sole authority for classification of 
such documents which originate with the Board. 

Section 1104 also authorizes the Board to withhold documents from 
public disclosure where the information therein would adversely affect 
the interests of an objecting person and is not required in the public 
interest. By regulation of the Board, this policy is also applied to 
oral testimony in economic proceedings (14 C. F. R. 302.39 (b)), and 
to “information obtained by the Board” in accident investigation (14 
. F. R. 303.18). These regulations are promulgated under section 
205 (a) of the act. 

Section 902 (f) of the act makes it a criminal offense for a member, 
officer or employee of the Board to— 
knowingly and willfully divulge any fact or information which may come to his 
knowledge during the course of an examination of the accounts, records, and 
memorandums of any air carrier * * * except as he may be directed by the 
Board * * * or by a court of competent jurisdiction or a judge thereof * * * 

Section 702 (a) of the act provides in pertinent part that— 
no part of any report or reports of the Board * * * relating to any accident, or 
the investigation thereof, shall be admitted as evidence or used in any suit or 
action for damages growing out of any matters mentioned in such report or 
reports. 

To implement this specific provision, and in order to preserve the 
detached character of the accident investigation function which title 
VII of the act appears to require and without which the function 
could not be carried out successfully, the Board’s rules, part 311, pro- 
vide in substance that ‘‘accident reports and underlying papers”? must 
not be given out to third persons or otherwise made public, and that 
only factual data about the accident observed by Board personnel, 
and not their opinions, suggestions or recommendations, shall be made 
available to third persons, upon informal inquiry or even in court pro- 
ceedings. This position of the Board is generally accepted by the 
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courts (Universal Airline v. Eastern Air Lines, 88 U.S. App. D. C. 
219, 188 F. 2d 993, 1000 (1951)). 

Section 1.4 of Public Notice PN-3 (15 F. R. 4297), lists the matters 
of official record which are available for public inspection * and pro- 
vides that all other records, files, documents, memorandums, corre- 
spondence, and information are confidential’ and may not be dis- 
closed except by order of the Board to a particular applicant. These 
materials are in two categories; namely, those relating to the internal 
management of the Board and those relating to the Board’s decisional 
process. As to neither of these matters is there any provision of law 
requiring availability for public inspection (compare sec. 1001 of the 
Civil Aeronautics Act, sec. 3 of the Administrative Procedure Act) so 
that the Board’s determination to keep them confidential is within its 
authority to prescribe the duties of its employees and make such rules 
as it shall deem necessary to perform its powers and duties (secs. 
202 (a) and 205 (a) of the act). 

The Board especially believes that under the law any internal 
memorandums, documents, or records of conversations which relate 
to the making and formulation of Board policies and/or decisions are 
not and cannot be available for public inspection. This follows from 
the legal principle of the integrity of the decisional process (cf. United 
States v. Morgan, 313 U.S. 409 "(1941)), which applies to the Board. 
The reasons for this principle are that unless internal exchanges of 
proposals, ideas, views, and comments incidental to formulation of 
decisions and/or policies, as well as the drafts thereof in their various 
developmental stages, are withheld from public disclosure, (1) there 
could not be an unfettered expression of tentative views within the 
agency since those whose earlier views are discarded or rejected would 
be subjected to loss of prestige and/or personal attacks, and (2) dis- 
carded views from within the agency could be cited to give a false 
appearance of persuasiveness to attacks on the soundness of the final 
determination or on its strength as a precedent. Fundamentally, the 
mental maturing processes by which those charged with making deter- 
minations and their advisers arrive at the final result are not Govern- 
ment “action”? to knowledge of which the public is entitled. The 
final determinations must stand or fall on their merit in light of the 
record. When disagreement subsists among the Board members at 
the final stage, it is made public by dissenting opinions. 





16 Listed in the answer to question 3 of this part. They are, in essence, all matters filed with the Board, 
the records of all formal proceedings, the official record of the votes and official acts of the Board, and the 
Board’s final opinions, orders, and rules, except materials withheld from public disclosure pursuant to 
secs. 1001 and 1104. 

The term “‘confidential’’ in sec. 1.4 (b) of PN-3 is not used in the technical sense in which it is used in 
Executive Order No. 10450 which deals with security classification of materials. 
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Civiz Abronautics Boarp, 
Washington, May 17, 1957. 

Re parts III to [IX of Questionnaire on Administrative Organization, 

Procedure and Practice (House Committee on Government Oper- 

ations). 
Hon. Wirt1amM L. Dawson, 

Chairman, Committee on Government Operations, 

House of Representatives, Washington, D. C. 

Drar ConGressMAN Dawson: Enclosed herewith I am trans- 
mitting the Board’s replies to parts V to IX, inclusive, of the subject 
questionnaire. The replies to parts I and II were submitted to you on 
February 4, 1957, and March 15, 1957, respectively. 

The replies to parts III and IV are nearly completed and will be 
furnished to you in the very near future. 

Sincerely yours, 
JaMES R. Durrer, Chairman. 


V. WorRKLOAD AND STAFFING PATTERNS 


1. A summary of available workload data, including matters on 
hand, is attached hereto as appendix A. 


2. The average time required for each of the major steps, as dis- 
tinguished from time elapsed between steps (for which see appendix B), 


in the Board’s rulemaking and adjudication proceedings are as follows: 


RULEMAKING 

Analysis of petitions or staff requests for rulemaking .-.-.--~-- 1 week. 
Preparation of notice of proposed rulemaking and of draft release 

CS TGs Rg he WR edd a wees am Scat ges ea oe be coed pepe arta ek ec 6 weeks. 
Publication of notice of proposed rulemaking and circulation of 

draft release to known interested persons-----...--.--.----- 5 days. 
Submission of comments from interested persons and possible 

additional time for oral argument_-_____......-----..------- 30 days. 
Staff analysis of comments and preparation of memorandum to 

Board submitting draft of finalized rule.._..............----- 5 weeks. 


ADJUDICATION (ECONOMIC) 


Prehearing conference ' \ i..i..' % day. 
Hearing ; a .-.--- 4 Gays. 
Briefs (proposed findings) to examiner___..__..._.-------- _.. 60 days. 
Preparation of initial decision Jo UU) AS 4 months. 
Exceptions to initial decision__ fi ob ee so ee 10 days. 
Briefs in support of exceptions- — —- + 54525 heat, aay ol 2 geen a 
Oral argument_ _-—_-_- a a ae ao ane cite & Oaes 

Final decision i at iach eel teak eel 3 to 4 weeks. 
Petitions for reconsideration - u .. 5. 20s belle ela ck 30 days. 
Order on reconsideration _ - - ca natn oR Ee a ee Do. 


ADJUDICATION (SAFETY ENFORCEMENT) 


Service of complaint at SRR ae erie ark _.. % day. 
Answer and waiver of hearing_ - - - - . picts tek inthe 10 days. 
Hearing (waived in 70 percent of cases) ____- sees Qeli flow 4 day. 
Statement of evidence from parties in nonhearing cases__....... 3 weeks. 


Initial decision, if written (the majority of these decisions are 34 days. 
made orally at hearing). 


Notice of sgOMAU... 2... <0 dp scs ocak a ncunmeeeeene ne eel ae 10 days. 
Spec ification of errors and supporting Splat oN ii 20 days. 
Final decision __- ele ee fold oie 2 to 3 weeks. 
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_ The requested information as to the longest and shortest proceed- 
ings is attached as appendix B. 


Answer to question 3 








Adjudication Rulemaking ! 
Year eS se a 
Started aitatoanes Started Completed 
1955 = 527 | 491 47 | 33 
1956 _- ; 547 | 490 | 42 48 


1 See pt. I, question 13. 


4. The Board’s Rules of Practice in Economic Proceedings were 
revised, effective April 28, 1952. Of the various amendments made 
since that date, two were designed to expedite the handling of pro- 
ceedings. These consisted of an amendment to section 302.12 (amend- 
ment No. 3, adopted August 11, 1952) requiring that motions to con- 
solidate two or more proceedings or for contemporaneous considera- 
tions shall be filed not later than the prehearing conference, and of an 
amendment to section 302.19 (f) (amendment No. 13, adopted Feb- 
ruary 15, 1957) requiring motions to modify or quash subpenas to be 
initially filed with the same persons to whom applications for issuance 
of subpenas must be directed; that is, the examiner, rather than with 
the Board. The first of these amendments was necessary to insure 
a more orderly handling of proceedings and to eliminate the possi- 
bilities of delay and burden upon other parties inherent in a less 
definite procedure. The more recent amendment was a requested 
clarification of the existing rule and was premised on the grounds 
that the examiner who initially issued a subpena would have a greater 
familiarity with the questions presented in ruling upon a subsequent 
motion to modify or quash a subpena than would the Board. A 
procedure not formalized as an amendment to the rules of practice 
which was designed to expedite procedures is the recently instituted 
practice of encouraging parties to economic proceedings to reduce oral 
testimony to written exhibits. 

The Board’s Rules of Practice in Air Safety Proceedings have not 
been revised in the last 5 fiscal years. However, there is now under 
study by the staff a proposed amendment to part 301 which would 
expedite the procedure in safety revocation or suspension proceedings 
in those cases where the Administrator has imposed an emergency 
suspension. This amendment would require the Administrator to 
file a complaint within a specified period after such suspension and 
would provide for an accelerated schedule of subsequent procedural 
dates. The result of this proposed action would be to implement 
the present requirement imposed by section 609 of the act that the 
Administrator immediately give notice of such suspension and enter 
upon a hearing which shall be disposed of as speedily as possible. 

5. Response to this question is contained in appendix C. 


VI. Untrormity or ADMINISTRATIVE PROCEDURE 


It is assumed that, 
Procedure Act, 


within the framework of the Administrative 
this and other agencies follow related, if not identical, 
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procedures in order to achieve the same overall objectives. However, 
no deliberate attempt has been made by the Board to make its pro- 
cedures uniform with those of other agencies. 

2. Not applicable in view of answer to preceding question. 

3. We are not aware of any specific statutory procedure peculiar to 
this agency, with the possible exception of the emergency orders that 
may issue without notice and hearing pursuant to sections 609 and 
1005, and the requirement of section 801 that certain actions taken 
with respect to overseas and foreign air transportation are subject to 
Presidential approval. 


VII. Rutes ror ApmMission TO PRACTICE AND FOR AVOIDANCE OF 
Conruict oF INTERESTS 


1. The Board has not adopted formal rules governing admission to 
practice before it. A person appearing before the Board in either 
economic or safety proceedings may be heard in person’or by attorney. 
No attorney register is maintained nor is any application required for 
admission to practice. However, there is set out in part 300 of the 
Board’s procedural regulations, the principles of practice which shall 
govern the relationship between the Board, its staff, and all other 
persons. These principles relate to improper influences, conciseness 
of presentation, regard for standards of professional conduct, and the 
right of the Board to disqualify or deny the privilege of appearing 
before it to any person who is found, after hearing by the Board, to 
have engaged in unethical or improper professional conduct. In this 
latter connection, persons practicing or appearing before the Board, 
whether or not members of the bar, are directed to have due regard 
for the standards of professional conduct applicable to the lawyer. 

Administrative Memorandum No. 76, effective May 11, 1956, sets 
forth the policy of the Board with respect to employee conduct and 
contains pertinent statutory and administrative provisions, or refer- 
ence thereto, applicable to officers and employees of the Board. 

Included among the statutory provisions cited in the above memo- 
randum, most of which impose fines and/or imprisonment as penalties 
for violation, are prohibitions against asking, accepting, or receiving 
anything of value “‘with intent to have his decision on any issue influ- 
enced thereby” (18 U. S. C. 202); receiving compensation for service 
rendered by the recipient or another in relation to any proceeding in 
which the United States is interested before any executive agency (18 
U.S. C. 281); and acting as an agent or attorney in the prosecution 
of any claim against the United States (18 U. S. C. 283). 

The cited administrative provisions, if violated, call for appropriate 
disciplinary action including, in the case of persistent or willful viola- 
tion, dismissal. So far as herein pertinent, these prohibit unauthorized 
disclosures of certain categories of information coming to the attention 
of officials and employees (Administrative Memorandum No. 40); 
limit the right to hold securities in civil aviation enterprises (Admin- 
istrative Memorandum No. 31 (2 R.)); restrict right of employment of 
persons whose immediate family contains a member employed by an 
wir carrier, a person or firm representing an air carrier or an aviation 
trade association; prohibit engaging either directly or indirectly in 
any outside activity or transactions which (1) * * * involve a con- 
flict of interest, (2) permit use of an official title, position, authority, 
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or right of access to limited information or of Government resources, 
(3) might discredit the Board or the Federal Government; and pro- 
hibit requesting, receiving, or accepting any unusual gift, favor, serv- 
ice, loan, or entertainment which might cast reflection on the 
impartiality or integrity of the agency. 

Compliance with the above policy of the Board requires that all 
persons be aware of the pertinent laws and regulations. To insure 
such compliance, the heads of offices and bureaus are directed to bring 
this memorandum to the attention of all employees under their 
jurisdiction. 

The appearance and representation activities before the Board of 
persons formerly associated with the Board are restricted by Pro- 
cedural Regulation 302.11 (b). Specifically, representation by a per- 
son formerly associated with the Board is prohibited in connection 
with any proceeding or matter which such person handled or passed 
upon while associated in any capacity with the Board. Any person 
appearing before the Board is likewise prohibited from knowingly 
accepting assistance from, or sharing fees with, a person precluded ‘by 
these provisions from appearing before the Board. 

A former Board employee must wait at least 6 months from the 
termination of such employment, before he may appear before the 
Board in connection with any proceeding which was pending before 
the Board at the time of his association, unless he shall first have 
obtained the written consent of the Board. Such consent is based 
upon a verified showing that he did not give personal consideration 
to the matter as to which consent is sought or gain particular knowledge 
of the facts thereof during his association with the Board. 

A former Board employee, or any person associated with him, is 
also specifically prohibited from using in any matter before the Board 
any confidential facts or information which came into his possession 
or to his attention during his official association with the Board with- 
out first obtaining consent of the Board for the use of such facts or 
information. 

3. See answer to question 1 of part VI. 
4. Inapplicable. 


VIII. Exemptions From THE ADMINISTRATIVE ProcepurE Act 


The Board is an agency within the meaning of the definition of 
section 2 (a) of the Administrative Procedure Act, and that act applies 
to it except insofar as certain functions of the Board are exempted 
under generally applicable provisions of the Administrative Procedure 
Act from the coverage of certain provisions thereof. For instance, 
sections 3 and 4, by their terms, do not apply to internal management 
of agencies, and sections 4 and 5 do not apply to the foreign affairs 
functions of United States agencies. ‘To the extent that the Board’s 
responsibilities relating to foreign affairs are not required by the Civil 
Aeronautics Act to be discharged upon a record,' this exception may 
apply to the Board. 

2. We interpret this question as relating to instances which section 
2 (a) of the Administrative Procedure Act, as amended, specifically 
excludes from the operation of the act. None of these instances 
relates to the Board. 


1 The Board’s foreign affairs functions were stated in the answers to questions 9 (a) and 11 (e) of pt. II and 
1 (a) of pt. III. 
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IX. Court Decisions Arrectinc AGENcy FuNncTIONS 


The principal procedural cases involved in Board litigation have 
related to questions of consolidations of new route applications and 
questions of the circumstances in which evidentiary hearings are re- 
quired. For convenience, the cases will be presented i in three groups, 
namely, cases relating to (1) consolidation, (2) requirement for hear- 
ing, and (3) mise ellaneous procedural issues.” 

(1) Cases relating to consolidation of applications with pending 
Board proceedings under the principle of Ashbacker Radio Corp. v. 
F. C. C. (326 U.S. 327 (1945)): 

In a series of cases the courts have had occasion to pass upon the 
duty of the Board to consolidate cases for simultaneous hearing and 
disposition. Such cases are listed below. The case digests follow 
the text. 

The courts indicate that the Board is required to consolidate 
applications for routes within the same reasonably determined area 
(Seaboard & Western Airlines v. C. A. B.; Northwest Airlines v. 

'. A. B.; Delta Air Lines v. C. A. B.). The Board need not go outside 
the area (Kastern Air Lines v. C. A. B.; North American Airlines v. 
C. A. B.). Route applications and application for relief not involving 
grants of new route authority need not be consolidated, Western Air 
Lines v. C. A. B. (route application and application for merger of 
two other air carriers); United States Overseas Airlines v. C. A. B. 
(application for unlimited cargo authority and application for limited 
cargo and passenger authority; merits not reached by the court); 
National Airlines v. C. A. B. (route application paralleling routes of 
carrier involved in merger proceeding need not be consolidated with 
merger case; court may not have reached this issue). While the 
United States Court of Appeals for the Ninth Circuit has held that 
consolidation for decision satisfies the legal requirement, Western Air 
Lines, Inc. v. C. A. B., the Court of “Appeals for the District of 
Columbia Circuit has indicated that separate hearings of conflicting 
applications followed by simultaneous decision may be insufficient, 
Delta Air Lines v. C. A. B. 

Eastern Air Lines, Inc. v. C. A. B. (85 U. 8. App. D. C. 412, 178 
F. 2d 726 (1949)). 

1. Consolidation of applications (pt. II, question 5 (e)). 

The Board had instituted a proceeding concerned exclusively 
with local or feeder-line service in the New England area. Eastern 
moved for consolidation therein of its applications relating to trunk- 
line service to New England points. The Board denied the motion. 
The court upheld the Board’s order on the grounds that this consoli- 
dation would have unduly expanded the issues and that the Board 
was not required to deal with ‘“‘two very different kinds of service’ 
in the same proceeding. 

C. No change of Board procedure required. 

Seaboard & Western Airlines v. C. A. B. (86 U.S. App. D. C. 9, 181 
F. 2d 777 (1949)): 

1. Consolidation of applications (pt. II, question 5 (e)). 


2In addition there have, of course, been court cases dealing with substantive questions of law which 
have had an indirect impact on Board procedure. _ consider those cases outside the scope of this ques- 
tion and consequently do not discuss them. See, e. oe Air Transport v. Civil Aeronautics Board, 
98 F. Supp. 660 (D. C. D. C., 1951), questions certified, 91 U.S. App. D. C. 318, 201 F. 2d 189 (1952), cer- 
tificate dismissed, 344 U. 8. 4 (1952), remanded to U. 8. District ‘Court, 91 U. 8. App. D. C. 318, 201 F. 2d 
194 (1952), dismissed upon joint request of the parties on November 18, 1953, 
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2. The Board set up a proceeding to examine whether, if a proposed 
merger between 2 transatlantic air carriers, Pan American Airways 
and American Overseas Airlines, was approved, the certificates of 
these 2 carriers and that of the third transatlantic air carrier, Trans- 
continental & Western Air, should be modified in light of the changed 
competitive situation, but without reexamination of the transatlantic 
route pattern. Seaboard & Western asked the Board that its applica- 
tion for scheduled transatlantic cargo service be consolidated in the 
above proceeding, and appealed from the Board’s denial of that 
motion. The court upheld the Board’s decision on the grounds that 
Seaboard & Western could not, by filing an application, require the 
Board to reopen the whole North Atlantic route pattern at that 
time, and that the case as set up by the Board did not involve such 
a reopening. 

The court observed that where the Board institutes a proceeding for 
fixing routes “in an area” and the selection of carriers to operate 
them, it must include all pending applications for such routes. 

3. No change of Board procedure required. 

Western Air Lines v. C. A. B. (184 F. 2d 545 (C. A. 9, 1950)). 

1. Consolidation of proceedings (pt. II, question 5 (e)). 

2. At a time when proceedings before the Board for renewal of 
temporary certificates of 2 local air carriers were at the stage where 
the hearing before the examiner was substantially completed in 1 and 
the initial decision had been issued in the other, and where in a 
proceeding involving the proposed merger of these 2 air carriers the 
prehearing conference report had been issued, Western filed applica- 
tions substantially paralleling the local carrier’s routes and demanded 
consolidation thereof with the pending proceedings. Mutual ex- 
clusivity between the renewals and Western’s applications was con- 
ceded. Western sought judicial review of the Board’s denial of con- 
solidation, on the basis of Ashbacker Radio Corp. v. F. C. C. The 
court dismissed the petition on the ground that the Board had not 
abused its discretion and not yet made an order finally depriving 
Western of any right. The court also observed that ‘‘the diverse 
issues inhering in merger and control cases give the Board a clear right, 
as is its practice, not to consolidate them with route cases.” 

3. The Board has since amended title 14, Code of Federal Regula- 
tions, section 302.12, to provide as follows: 

(b) Time for filing. A motion to consolidate or contemporaneously consider 
an application with any other application shall be filed not later than the pre- 
hearing conference in the proceeding with which consolidation or contemporaneous 
consideration is requested, and shall relate only to a then pending application. 
* * * A motion which is not timely filed shall be dismissed unless the movant 
shall clearly show good cause for his failure to file such motion on time. * * * 

Northwest Airlines v. C. A. B. (90 U.S. App. D. C. 158, 194 F. 2d 
339 (1952)): 

1. Consolidation of proceedings (pt. I], question 5 (e)). 

2. The court held that under the procedural rules of the Board as 
then in force, the Board should have consolidated into a route certifi- 
cation proceeding, in which Northwest had participated from the start, 
a long-pending application of Northwest which competed with other 
applications in the proceedings although Northwest had remained 
silent and had not called attention to its application until after the 
examiner’s initial decision. 
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The Board amended title 14 Code of Federal Regulations, section 
302.12 to provide that— 

the burden of seeking consolidation or contemporaneous consideration of a par- 
ticular application shall rest upon the applicant and the Board will not undertake 
to search its docket for all applications which might be consolidated or con- 
temporaneously considered, 

and that all consolidation motion must be made not later than at the 
prehearing conference unless good cause for untimely filing is clearly 
shown, as stated supra under Western Air Lines v. C. A. B. (184 F. 
2d 545 (1950)). The amended rule was upheld in North American 
Airlines v. C. A. B., infra. 

United States Overseas Airlines v. C. A. B. (95 U.S. App. D. C. 363, 
222 F. 2d 303 (1955)): 

i. Consolidation proceedings (pt. Il, question 5 (e)). 

2. On the day of oral argument (the last procedural step) in the 
reopened Transatlantic Cargo case, United States Overseas moved the 
Board to sever certain portions of its certificate applications pending 
in the Large Irregular Carrier Investigation and to consolidate them 
with the Transatlantic Cargo case. That case related to certificates 
for unlimited cargo operations between the United States and Europe, 
while petitioner sought limited cargo and passenger authority. The 
Board denied the request because of its untimeliness and because 
petitioner’s applic ations were not mutually exclusive with the appli- 
cations in the Transatlantic Cargo case. By the time United States 
Overseas petitioned for court review of this denial, the Board’s recom- 
mendation in the Transatlantic Cargo case had been forwarded to the 
President, without publication, pursuant to section 801, title 49, United 
States Code, section 601. The court held broadly that it “has no 
jurisdiction to review orders of the Civil Aeronautics Board in matters 
which by statute are for the determination of the President’’ and 
dismissed the petition for review. 

3. No change in Board procedure required. 

Delta Airlines v. C. A. B. (97 U.S. App. D. C. 46, 228 F. 2d 17, 19 
(1955)): 

Consolidation of proc veedings (pt. II, question 5 (e)). 

Where two air carriers had filed allegedly mutually exclusive 
one ations for the same route segment, the Board proposed to hear 
first one application together with the exclusivity issue, and on the 
record so made with participation of both carriers to decide whether 
the public interest required any new route award, and, if so, to decide 
the exclusivity issue, and if mutual exclusivity was found, to then 
hear the second application (again both carriers participating) and 
finally to make the award on the basis of both records. The court 
held that this procedure does not satisfy the requirement of compara- 
tive hearing established by Ashbacker Radio Corp. v. F. C. C. (326 
U.S. 327 (1945)), and expressed the view that the Board must either 
(1) set ter hearing and thereupon decide the issue of exclusivity as a 
separate preliminary issue, or (2) proceed to a comparative hearing 
upon the 2 applications without further ado, or (3) set for hearing and 
thereafter decide the merits of the 2 applications and also the issue of 
exclusivity. 

3. The Board has not changed its rules in question and has indi- 
cated that it believes the procedures outlined by the court not to be 
feasible. 
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National Airlines v. C. A. B. (C. A. D. C., No. 12, 878), order of 
September 15, 1955, certiorari denied, 350th United States Reports, 
page 948: 

1. Consolidation of applications (pt. II, question 5 (e)). 

2. The Board had pending before it an application for acquisition 
of Colonial Airlines and its route system by Eastern Air Lines. Since 
Colonial’s certificates in part covered foreign air transportation, the 
Board’s decision was subject to Presidential approval. National Air- 
lines had filed an application for routes piralleting some of Colonial’s 
and moved for consolidation thereof with the acquisition case. The 
Board denied the motion on the grounds that consolidation would 
unduly expand the issues in the acquisition case since determination 
of National’s application was not necessary for decision in that case. 
National appealed, and the Board moved to dismiss on the grounds 
that the order related to matters committed to the determination of 
the President and hence was not reviewable; that it was interlocutory; 
and that there-was no showing that National had been deprived of any 
rights. The court, after argument, granted the motion without 
opinion and the Supreme Court denied certiorari. 

3. No change in Board procedure required. 

Eastern Air Lines v. C. A. B. (C. A. D. C., No. 13,323, December 6, 
1956). Not yet reported: 

1. Consolidation of proceedings (pt. II, question 5 (e)) 

2. In a Board proceeding concerned with the public need for service 
within a large but defined area, air carrier A with a route system out- 
side the area filed an application duplicating the existing route in the 
area of carrier B. Carrier B demanded that an application it had 
filed, duplicating carrier A’s routes outside the area, be consolidated 
into the proc eeding on the ground that mutually exclusive applications 
for service from points on ‘its existing route within the area to points 
on carrier A’s existing route outside the area were involved. The 
Board rejected carrier B’s contentions. Affirming the Board’s order, 
the court held that there must be some limitation to the Ashbacker 
rule when applied to air routes, that the Board must have a measure 
of discretion in placing limits on the extent of such proceedings which 
otherwise could be translated into examinations of the entire national 
air-route structure, and that the limitation placed by the Board on this 
proceeding was not unreasonable. 

. No change of Board procedure indicated. 

North American Airlines v. C. A. B. (— U.S. App. D. C. —, F. 
2d — (No. 13,053, January 17, 1957)): 

Consolidation of proceedings (pt. II, question 5 (e)) 

At all times relevant herein, the Board’s procedural rule 12, 
title 14, Code of Federal Regulations, section 302.12, as amended, 
provided that motions for consolidation of route applications into a 
pending proceeding may not be made later than the prehearing con- 
ference, unless good cause for late filing is shown. North American 
filed a late motion for consolidation of ‘newly filed route applications 
in the Denver Service case, which the Board granted. Some 8 months 
later it filed another such motion, asserting a right to simultaneous 
hearing and decision as to still other applications. The Board denied 
consolidation on the grounds of untimeliness and that the consolida- 
tion would unduly expand the geographic scope of the proceeding. 
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The court upheld the Board’s order as not arbitrary, also indicating 
that amended rule 12 was valid. 

3. No change of Board procedure required. 

(2) Cases relating to requirement for hearing before: the Board. 

Pan American Grace Airways v. C. A. B. (85 U.S. App. D. C. 297, 
178 F. 2d 34 (1949)): 

1. Dismissal of complaint under section 1002 without hearings 
(question 8 of pt. III). 

2. The Board had denied, without hearing, Panagra’s petition 
that it institute an inquiry into whether public convenience and 
necessity required certain changes of the operating authority of 
Braniff Airways. The court affirmed, holding that no hearing was 
required. 

3. No changes in agency procedure required. 

tastern Air Lines v. C. A. B. (87 U.S. App. D. C. 331, 185 F. 2d 
= (1950), vacated as moot, 341 U.S. 901): 

Requirement of hearing under section 416 of the act (pt. I, 
question 4 (b)). 

The Board had authorized Capital Airlines to engage in certain 
sc heduled air transportation, by exemption under section 416 (b) and 
without evidentiary hearing. The court affirmed, holding that no 
such hearing was required although “‘some proceedings may be neces- 
sary,” a requirement amply met by the exchanges of verified pleadings 
in this case before the Board. 

3. No changes in agency practice indicated. 

Eastern Air Lines v. C. A. B. (C. A. D. C., No. 10,671, judgment and 
decree of March 15, 1951 (not officially reported), certiorari denied 
341 U.S. 951). 

1. Hearing requirement under section 416 (b) (pt. II, question 
4 (b)). 

The Board had authorized Piedmont Aviation to serve a point 
on another segment of its route as an alternate intermediate point on 
one round trip a day, by exemption pursuant to section 416 (b), with- 
out an evidentiary hearing. The court affirmed the Board’s order 
over Eastern’s contention that an evidentiary hearing should have 
been held, merely citing Eastern Air Lines v. C. A. B. (87 U.S. App. 
D. C. 331, 185 F. 2d 426). 

3. No changes in agency practice indicated. 

American Airlines v. C. A. B. (— U. S. App. D.C. —, 231 F. 2d 
483 (1956)): 

Hearing requirement under section 416 (b) (pt. II, question 
4 (b)). 
The Board had authorized certain certificated air cargo carriers 
to carry surface mail on a temporary basis, by exemption under sec- 
tion 416 (b), without an evidentiary hearing. The Court affirmed, 
holding such a hearing was not required. 

3. No change in agency practice indicated. 

Gree nsboro-High Point ro Authority v. C. A. B. (— U.S. App. 
D. c. —, 231 F. 2d 517 (1956)) 

. Requirement of hearing (pt. II, question 4 (b)). 

Greensboro intervened only after the examiner's initial decision, 
dtivenidin it had not had notice of certain issues before, but at that 
time did not ask for an opportunity to present evidence. Although 
Greensboro subsequently contended that the Board should have 
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reopened the record, the court held that its request, first: made in the 
petition for reconsideration of the Board’s order, had come too late. 

3. No changes in agency practice indicated. 

Railway Express Agency v. C. A. B. (— U.S. App. D. C. —, — 
F. 2d — (No. 13375, Mar. 28, 1957)): 

1. Requirement of hearing (pt. Il, question 4 (b)). 

2. American Airlines had submitted a proposal for a novel deferred 
airfreight service at rates below the minimum airfreight rates there- 
tofore fixed by the Board. The Board instituted an investigation 
whether to introduce any deferred airfreight service, and with what 
features, and in a tentative order set forth a plan of a deferred air- 
freight service but with features different from those proposed by 
American and. at higher minimum rates. Upon receiving the parties’ 
exceptions and briefs, the Board finally adopted its own proposal, 
with slight modifications. The court rejected the contentions of 
Railway Express that the Board lacked power to fix a rate without 
first holding a hearing on the precise proposal ultimately adopted, 
that the evidence introduced by the parties was available only in 
relation to American’s proposal, and that the Board’s proposal could 
derive no support from it. The court affirmed the Board’s order. 

3. No changes in agency procedure required. 

(3) Miscellaneous procedural cases. 

Sisto v. C. A. B. (86 U. S. App. D. C. 31, 179 F. 2d 47 (1949)): 

1. Hearing, question 4 (b) of part IT. 

2. The Board had revoked Sisto’s pilot certificate pursuant to 
section 609, title 49, United States Code, section 559, after hearing on a 
complaint that Sisto, while in command of an aircraft in flight then 
piloted by a trainee pilot, had incapacitated the controls of the aircraft 
by engaging the gust locks and committed other safety violations. 
Seeking court review, Sisto objected on the ground, among others, 
that an amendment to the complaint had been allowed less than 15 
days before the taking of the evidence without granting him a con- 
tinuance. He had, however, not asked for a continuance at that time. 
Under these circumstances, the court found no error. 

3. No change in Board procedure required. 

Kuhn v. C. A. B. (87 U.S. App. D. C. 130, 183 F. 2d 839 (1950)): 

1. Initial decisions, question 5 (f) of part IT. 

2. In the Board proceeding, Kuhn’s pilot license had been suspended 
for careless operation of the aircraft which had resulted in a midair 
collision. At the hearing before a Board examiner, the parties agreed 
to accept the transcript of evidence introduced theretofore in the 
accident-investigation hearing before a different presiding officer, as 
the stipulated record, and the examiner rendered his initial decision 
on that record. Before the court, Kuhn objected that the initial 
decision has not been rendered by the officer who had presided at the 
reception of the evidence in violation of sections 5 (c) and 8 (a) of the 
Administrative Procedure Act. The court held, however, that in the 
circumstances the examiner in the suspension proceeding had received 
the evidence within the meaning of these provisions, and affirmed the 
Board’s order. 

3. No change of Board procedure required. 

Universal Airline v. Eastern Airlines (88 U. S. App. D. C. 219, 
188 F. 2d 993 (1951)): 

1. Withholding agency information from disclosure (pt. IV, ques- 
tion 9). 
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2. The district court had compelled an accident investigator of the 
Board to testify not only as to his observations but also as to his 
opinions and the reports of the Board. The court held that to com- 
pel production of the Board’s “reports, orders, or private files,” or 
testimony.as to their contents, was error but did not clearly rule on 
the propriety of compelling testimony as to an investigator’s opinions.* 

3. The Board’s regulation is unchanged and provides in pertinent 
part (14 C. F. R. 311.3 (a)): 

Employees shall testify only as to facts actually observed by them in the 


course of accident investigations, and shall not give opinion evidence as expert 
witnesses. 


3 In Hansen v. Globe Indemnity Co., 231 D. 2d 895, 900-901 (C. A. 8, 1956), the district court’s exclusion 
of expert-opinion evidence by a Board investigator was mentioned with apparent approval. 
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A. Adjudication (eco- 
nomic): 
Average time 
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ing. 



















































































Shortest 
ing. 





proceed- 









































B. Adjudication (safety): 














Longest proceeding 
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Usual time lapse - -- 


1 Record on consolidation order certified to court. 
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1955 


Based on 65 cases: 


257 days from prehearing confer- 


ence to decision. 


144 days from start of hearing to 


submittal. 

134 days from close of hearing to 
submittal. 

Trans-Pacific certificate 


and 9 applicants): 
Filing to prehearing conference, 
146 years. 
Prehearing conference to hear- 
ng, 215 days. 









Hearings to briefs to examiner, 
73 days. 
Briefs to initial decision, 172 
al decision to submittal, 68 
days. 
Submittal to Board decision, 202 
days. 


Prehearing conference to deci- 
sion, 756 days. 
Filing to decision, 3 years 
IBERIA Foreign Permit Case, 
docket No. 6776 (1 docket, 1 appli- 
cant, uncontested). 
Filing to hearing, 6 days 
Hearing to initial decision, 4 
lays. 
Initial decision to 
sion, 1 day. 


Board deci- 


APPENDIX B.—Type of proceeding 


renewal— 
docket No. 5031 et al. (13 dockets | 


Based on 70 cases: 
241 days from prehearing confer- 
ence to decision. 
126 days from start of hearing to 
submittal. 
106 days from close of hearing to 
submittal. 
Denver Service case, docket No. 1841 
et al. (8 dockets and 7 applicants). 


1% years. 


448 days.! 


209 days. 
48 days 
59 days. 
9904 d Lys 
2% years. 

Seaboard & Western and Air-Lease, 
Inc., sale-lease agreement, docket No. 
7492 (1 docket, joint applicants). 

14 days. 


6 days. 


2 days. 


4 months for initial decision and 6 months for cases appealed (cross reference 


pt. II, question 27). 
19 months -- 
Adm. v. Edsal R. Hale (SR-4-1049). 
Complaint filed, Nov. 9, 1953. 
Hearing held, Jan. 25, 1954. 
sriefs were to be submitted to the 
hearing examiner by the parties 
ind time for submitting briefs was 
extended; subsequent thereto mo- 


tion was made to reopen the pro- | 


ceeding for newly discovered 
evidence 
Depositions of 3 witnesses were 


taken on June 4, 1954. 
Complainant’s initial brief was filed 
Aug. 9, 1954 
Respondent’s brief was filed Sept. 1, 
1954 


Complainant’s reply brief was filed | 


Sept. 7, 1954 

Examiner’s initial 
issued Jan. 20, 1955. 

Complainant filed notice of appeal 
ind specification of errors Feb. 16, 
1955 

Board’s order issued June 13, 1955, 
affirming examiner’s decision. 


decision was 


35 days 


Adm. v. Leon M. Pope (SR 3-1368). 
Complaint filed, Feb. 21, 1955. 
Mar. 28, 1955, hearing held and oral 
initial decision issued by exam- 
iner. Parties waived 
ippeal. 
Examiner’s scheduled itinerary at 
time of request for hearing by 
respondent permitted inclusion of 
this case. 


right of | 


17 months, 23 days 

Adm, v. William Caison (S R-4-2019). 

Complaint filed, Sept. 7, 1954. 

Hearings held, Oct. 18, 1954, and Oct. 11, 
1955. 

After first hearing, examiner held rec- 
ord open to obtain the testimony of a 
passenger on the flight in question. 
The complainant encountered con- 
siderable difficulty in locating said 
witness, and after some delay in 
drafting interrogatories to be sub- 
mitted to said witness, it was learned 
that he had been drafted into the 
military service. Complainant then 
abandoned his intention to obtain 
interrogatories and made arrange- 
ments for the production of the wit- 
ness in person. The second hearing 
was held Oct. 11, 1955, since it was not 
felt that adequate notice could be 
given to the parties for setting the 
case on a prior itinerary. Examiner’s 
initial decision was issued on Feb. 20, 
1956, and became final Mar. 2, 1956. 


24 days. 

California Air Charter, 
2148). 

Complaint filed, Jan. 9, 1956. 

Feb. 1 and 2, 1956, hearing held and 
oral decision issued by examiner. 
Parties waived right of appeal. 


Inc. (SR 4 


Hearing was requested while examiner 
was on hearing trip in Los Angeles 
and this case was fitted into itinerary. 
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| 1955 


| 
C. Rulemaking (economic): 


Average time 
Longest proceeding 


Shortest proceeding. | 


Gini oes er eS tae . 

Continuation of exemptions for air 
taxi operators. Amendment No. 
5 to part 298 of Economic Regula- 
tions. 

Instituted on Dec. 21, 1954, by 
adoption of draft release No. 71 
and issuance of notice of proposed 
rulemaking. 

Comment received from 6 organiza- 
tions, raising questions as to 
proper role of the air taxi opera- 
tors and requesting oral argument. 

Supplemental notice of rulemaking 
issued in draft release 71A, on 

| Feb. 17, 1955, extending time for 


filing comments and setting oral | 


argument. 
Amendment No. 4 to part 298 issued 


on Feb. 20, 1955, extending dura- | 
tion of present exemption until | 


Dec. 31, 1955, or temination of 
instant proceeding whichever 
shall occur first. 
Oral argument held June 1, 1955. 
Amendment 5 to part 298 adopted 
July 5, 1955. 


Regulations, and amendment No. 


11 to rule 303 of the Rules of Prac- | 
tice which prescribes procedures | 


relating to the institution of mail- 
rate proceedings. 

| Staff request received on May 13, 
1955, seeking repeal of regulations 


containing procedural matters | 
already subject to the provisions | 


of the Rules of Practice. 
| Formal affirmative action taken on 
| July 29, 1955, with respect to this 
agency procedure, on less then 30 
day’s notice. 


Repeal of part 234 of the Economic | 


AppenDIx B.—Type of proceeding—Continued 


1956 


Issuance of ER-210 (revised uniform 
system of accounts and reports for 
certificated air carriers). 


Instituted on July 6, 1954, by adoption 
of draft release No. 68, and issuance 
of the notice of proposed rulemaking 
and the text of the revised account- 
ing manual and reporting forms. 

Supplemental notice of proposed rule- 
making issued Nov. 5, 1954, as draft 
release No. 68B, notifying industry 
that in view of the comments received 
further study was necessary and 
target date for final implementation 
of revised part 241 would be changed 
to Jan. 1, 1956. Time for filing of 
comments extended by subsequent 
draft releases and extensive confer- 
ences held with representatives of 
industry, followed by issuance of 
completely rewritten text of revised 
manual and reporting forms. 

Comments and preferred version of 
text of revised accounting manual 
and oral argument held on Nov. 9, 
1955. 

Inasmuch as prolonged efforts to com- 
promise all remaining difficulties 
with industry had consumed all but 
a few weeks of 1955, the industry was 
advised through a press release on 
Nov. 28, 1955, that the new manual 
would be effective Jan. 1, 1957, or a 

| 2-year postponement of the originally 
planned effective date. 

ER-2i0 embodying the full text of 
part 241 adopted on Apr. 30, 1956. 

Tariffs of certain certificated carriers: 
Trade agreements. Amendment No. 
1 to part 225 of Economic Regula- 
tions. 

| Petition filed on Nov. 30, 1956, by con- 

ference of local service carriers re- 

questing extension and amendments 

of the regulation which authorizes 

certain carriers to enter into trade 

agreements for the exchange of air 

| transportation for advertising goods 
or services. 

Final regulation extending part 225 for 

| an additional year, and increasing 
limitation of total value of trade 
agreements adopted on Dec. 20, 1956. 

Rule made effective without prior 
notice or public rule and without 
usual 30-day waiting period in view 
of support given to it by those 
directly concerned. 
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AppENDIxX B.—Type of proceeding—Continued 


D. Rulemaking (safety): 
Average time 


Longest 


ing. 


Longest 
ing. 


Shortest 
ing. 


proceed- 


proceed- 


proceed- 


1955 


7 to 8 months, based on typical proceeding to amend Civil Air Regulations. 


En route performance operating lim- 
itations (driftdown). 

Apr. 23, 1953, project initiated by 
staff as result of discussions at 1952 


annual airworthiness review meet- | 


ings, and request dated Dec. 8, 


1952, from Air Transport Associa- | 
| Dec. 30, 1954, draft release 54-27 notice 


tion for Board hearing. 


| June 1, 1953, draft release 53-9 notice | 


of proposed rulemaking and oral | 


argument thereon circulated. 

July 6, 1953, deadline for comment 
on draft release 53-9, 

July 30, 1953, oral argument before 
the Board. 

Dec. 1, 1954, draft 
notice of proposed 
circulated. 


release 
rulemaking 


Elimination of annual inspection of 
general aircraft. 

July 8, 1954, project initiated as result 
of recommendations received from 
the Civil Aeronautics Administra- 
tion dated June 15, 1954, and June 17, 
1954. 


of proposed rulemaking circulated. 
Mar, 1, 1955, deadline for comment on 
draft release 54-27. 


; Apr. 13, 1955, public meeting held, 


54-23 | 


Jan. 5, 1955, deadline for comment on 


draft release 54-23. 


May 6, 1955, proposed final amend- 


ments to Board for adoption. 


May 9, 1955, amendments to parts 


40, 41, and 42 adopted. 
Request of Transocean Air Lines 
C-46F to be operated under part 
42 of the Civil Air Regulations. 
Request for waiver dated Sept. 2, 
1954 was received on Sept. 3, 1954. 
Waiver was granted by Board on 
Sept. 10, 1954. 


Oct. 4, 1955, second notice of proposed 
rulemaking circulated as draft release 
55-23. 

Nov. 15, 1955, deadline for comment on 
draft release 55-23. 


Apr. 12, 1956, proposed final amend- 
ments to Board for adoption. 

Apr. 13, 1956, amendments to parts. 1, 
18, 24, 42, 43, and 52 of the Civil Air 
Regulations adopted. 


Request of Rutas Aereas Nacionales, 
for waiver to permit experimental | 


8. A. (Ransa) for authority to ferry 5 
Curtiss Commando C-46 airplanes 
of Venezuelan registry from New 
York to Miami. 

Request for waiver dated July 27, 1955, 
was received on July. 28, 1955. 


| Waiver was granted by Board on Aug. 


2, 1955 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANI- 
ZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11A—INDEPENDENT AGENCIES 
(Civil Service Commission) 


(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Civil Service Commission) 


NOVEMBER 19, 1956. 
Mr. Pattie Youna, 
Chairman, Un ited States Civil Se rvice Cloomm ission, 
Washington, D. C. 

Dear Mr. CHatrMAN: In performance of its duties under the Rules 
of the House of Representatives, the Committee on Government 
Operations is undertaking a survey and study of administrative 
organization, procedure, and practice in the Federal agencies. We 
are enclosing a questionnaire and we request that you furnish the 
committee the answers to the questionnaire on the dates shown in the 
following schedule: Section I, Rulemaking, December 20, 1956; 
section II, Adjudication, January 15, 1957; remaining sections, 
February 15, 1957. Please send 12 copies of your replies to the 
committee. 

Sincerely yours, 


Wititiam L. Dawson, Chairman. 


See p. 1069 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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CIVIL SERVICE COMMISSION 


Answer of the United States Civil Service Commission to questionnaire 
on administrative organization, procedure and practice, submitted by 
the Executive and Legislative Reorganization Subcommittee of the 
House Government Operations Committee. 


Civit Service ComMIssIon, 


Washington, D. C., January 3, 1957. 
Hon. Wiiuram L. Dawson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Pursuant to your request of November 19, 
1956, answers to section I of the Questionnaire On Administrative 
Organization, Procedure and Practices, are attached. 

Sincerely vours, 
Puitie Youne, Chairman. 
(QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, PROCEDURE AND 
Practice, ANSWER OF THE CrIviL SERVICE COMMISSION TO 
Section | 


Introductory note 


The answers contained herein are based on the assumption that. the 
questionnaire was aimed at rulemaking and adjudicative functions 
that are subject to the Administrative Procedure Act. This assump- 
tion was discussed with the committee’s general counsel and it was 
agreed that the Commission’s answers would be prepared on this 
basis, subject to a request for such additional information as the com- 
mittee might think desirable. 


SECTION I. RULEMAKING 
General comments 

Section 3 of the Administrative Procedure Act excepts “any matter 
relating solely to the internal management of an agency.” The 
Attorney General’s Manual on the Administrative Procedure Act 
states (p. 18): “ ‘Internal management of an agency’ should not be 
construed as intra-agency only; it includes functions of internal 
Federal management, such as most of the function of the Bureau of 
the Budget, and interdepartmental committees which are established 
by the President for the handling of internal management problems.”’ 

Section 4 of the act excepts “any matter relating to agency manage- 
ment or personnel.” The Attorney General’s manual states (p. 27) 
“The exception for matters relating to ‘agency management or pe r- 
sonnel’ is self- explanatory and has been considered in the discussion 
of ‘internal management’ under section 3.” 

In accordance with these interpretations of the Attorney General, 
most of the Commission’s rulemaking functions are excepted from the 
rulemaking provisions of the Administrative Procedure Act. The 
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Commission’s rules relate to internal personnel management affairs 
of the Federal Government and cover such matters as the appointment, 
compensation, tenure, retirement, leave, etc., of Federal employees. 
The only field of Commission activity that would not be covered by 
the exceptions from the Administrative Procedure Act is the enforce- 
ment of the prohibition against political activity on the part of officers 
and employees of State or local agencies whose principal employment 
is in connection with a federally financed activity (sec. 12, Hatch 
Political Activities Act, as amended, 54 Stat. 767, 5 U. S. C. 118k). 
The answers that follow are restricted, therefore, to rulemaking in 
connection with the administration of section 12 of the Hatch Act. 

1. (a) Section 12 (d) of the Hatch Act (5 U. S. C. 118k): “The 
Commission is authorized to adopt such reasonable procedure and 
rules and regulations as it deems necessary to execute its functions 
under this section.” 

Section 15 of the Hatch Act (5 U.S. C. 1181): “The provisions of 
this act which prohibit persons to whom such provisions apply from 
taking any active part in political management or in political cam- 
paigns shall be deemed to prohibit the same activities on the part of 
such persons as the United States Civil Service Commission has here- 
tofore determined are at the time this section takes effect prohibited 
on the part of employees in the classified civil service of the United 
States by the provisions of the civil-service rules prohibiting such 
employees from taking any active part in political management or in 
political campaigns.”’ 

Note.—Because of the provisions of section 15 no rulemaking has 
been necessary, other than rules of practice for the adjudication of 
cases. 

(6) The Commission has the rulemaking function. 

The rulemaking function has not been delegated within the 
Commission. 

Two to thirteen are all answered in the negative. 

14. (a) Yes 

(4) None. 

(Cc) No. 

(d) See 1 (a) above. 

(e) No. 

(f) None. 






Unirep Sratres Civit Service Commission, 
Washington, D. C., February 4, 1957. 
Hon. Wiutuiam L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear Mr. Dawson: Pursuant to your request of November 19, 
1956, answers to section II of the questionnaire on administrative 
organization, procedure, and practices are attached. 

Sincerely vours, 


Puiuie Youna, Chairman. 
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QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, PROCEDURE AND 
Practict ANSWER OF THE CrIviIL SERVICE CoMMISSION TO SEc- 
Tron II 


SECTION II. ADJUDICATION 
General comments 


Section 5 of the Administrative Procedure Act specifically excepts 
adjudications involving ‘‘the selection or tenure of an officer or em- 
ployee of the United States other than examiners appointed pursuant 
to section 11.” The adjudications of the Commission that would be 
subject to the act are, therefore, adjudications as to the existence of 
good cause for the removal of examiners appointed pursuant to sec- 
tion 11 and adjudications of alleged political activity on the part of 
officers or employees of State or local agencies whose principal employ- 
ment is in connection with federally financed activities (see. 12 of the 
Hatch Act). No case has arisen under section 11 of the Administrative 
Procedure Act. The answers that follow are generally restricted, 
therefore, to adjudications in connection with the administration of 
section 12 of the Hatch Act. 

1. (2) “Upon the receipt of any such report, or upon the receipt 
of any other information which seems to the Commission to warrant 
an investigation, the Commission shall fix a time and place for a 
hearing, and shall by registered mail send to the officer or employee 
charged with the v iolation, and to the State or local agency employing 
such officer or ¢ mployee, a notice setting forth a summary of the alleged 
violation and the time and place of such hearing. At such hearing 
(which shall be not earlier than 10 days after the mailing of suc va 
notice) either the officer or employee or the State or local agency, 
both, may appear with counsel and be heard. After such sae 
the Commission shall determine whether such violation, if any, war- 
rants the removal of the officer or employee by whom it was com- 
mitted from his office or employment, and shall by registered mail 
notify such officer or employee and the appropriate State or local 
agency of such determination.”’ Section 12 (b) of the Hatch Act, as 
added Juiy 19, 1940, Fifty-fourth United States Statutes at Large, 
page 767, title 5, United States Code, section 118k. 

(6) The Commission. 

(c) Function has not been delegated. 

None. 

3. [Rules of practice are available in the committee files.] The 
proceedings fall under category II Proceedings in general in which 
the Government directly is a party to the proceeding. 

4. See section 12 (b) of the Hatch Act, quoted in 1 (a) above, and 
the Rules of Practice. 

5. None. 

6. (a) No, assuming that by “full adjudication” is meant an ad- 
judication that corresponds to the requirements of the Administrative 
Proceduss Act. 

(b) None. 

7. None. 

8. None. 

9. None. 

10. (a) No. 

(b) No. 

11. None. 


95899—57—pt. lla 
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12. None. 
13. None. 
14. (a) Yes. 
(b) None. 
(c) No. 

(d) See quoted portion of section 12 (b) of the Hatch Act in 1 (a). 

(e) An amendment of the statute to allow the Commission to 
impose a punishment of suspension would be an improvement over 
the present provision by virtue of which removal is the only possible 
penalty. 

(f) Draft legislation was submitted to the 84th Congress. 

15. None. 

16. (a) Yes. 

(6) The attorney is served. 

17. Not applicable. 

18. Not applicable. 

19. No. 

20. We have not found any impelling reasons for the issuance of 
declaratory orders. 

21. None. 

22. Hatch Act cases involve matters to be decided in the particular 
case. Case precedents are followed. 

23. Thirty recommended Hatch Act decisions. During this period 
the examiner spent 31 percent of his work hours on detail to the Vet- 
erans Education Appeals Board. 

24. Twenty-four. 

25. None. 

26. (a) None. 

(6) Twenty-four. 

(c) Eighteen. 

27. Nineteen months. 

28. (a) Eight months. 

(6) Nine months. 

(c) 2.75 months. 

29. Judicial functions, 100 percent. 

30. None. 

31. The Commission adheres strictly to the doctrine of stare decisis. 

32. Copies of the Commission decisions on cases under section 12 
of the Hatch Act are always sent to parties of record. Any representa- 
tive of the press, or other person, who requests to be advised of the 
Commission’s decision is given the information. 


Unirep Stares Civin Service ComMiIssion, 
Washington, D. C., Mareh 15, 1957. 
Hon. Witiiam L. Dawson, 
Chairman, Commitee on Government Ope rations, 
House of Re prese ntatives. Wash ington, ye 
Dear Mr. Dawson: Since Chairman Young has resigned from the 
Commission | am forwarding to you the answers to section III and 
the following sections of the questionnaire on administrative organiza- 
tion. 
Sincerely vours, 
o F. J. 


LAwtTon, Commissione? 











aur 


vd 
t- 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1191 


QUESTIONNAIRE ON ADMINISTRATIVE ORGANIZATION, PROCEDURE, 
AND PRACTICE 


ANSWER OF THE CiviL Servick Commission to Section III, Erc. 
SECTION HI, SEPARATION OF FUNCTIONS 


1. See section I—1 and section II-1. 

2. Not delegated. 

3. Investigation of complaints of alleged political activity on the 
part of certain officers or employees of State or local agencies under 
section 12 of the Hatch Act and “prosecution” of the case before a 
hearing examiner. 

4. None. 

5. (a) Investigations are initiated by the General Counsel’s Office. 
Occasionally a Commissioner will forward to the General Counsel a 
complaint that he has received with a request for investigation. 

(6) None. 

(c) None. 

(d) None. 

The Commissioners and the Executive Director do not par- 
ticipate in the formal hearing before the hearing examiner. Occa- 
sionally the Commissioners will hear oral argument on exceptions 
that have been filed to the hearing examiner’s recommended decision. 
This is done as individual cases seem to warrant such action. 

6. None. Participation is so infrequent and so minor in nature 
(sec. 5 (a)) that none are needed. 

(a) to (e) No. 

8. None. 

9. There is no such consultation. 

10. It is our understanding, based on the legislative history, that 
this provision of the statute was intended to exclude members of the 
agency from the prohibition against participation in the decision- 
making process when they had participated in the investigation or 
prosecution of the case, as would be the situation when the agency’s 
approval was required to initiate investigation or prosecution. 

The complete record of the case and a precis of the views of the 
parties are submitted to the Commission with the examiner’s report 
and recommended decision. 


“J 


IV. INSPECTION OF RECORDS 


1. Letters informing the Commission of apparent violations of the 
politics al activity restrictions. 

2. “If any Federal agency charged with the duty of making any 
loan or grant of funds of the U nited States for use in any activity by 
any officer or employee to whom the provisions of subsection (a) are 
applicable has reason to believe that any such officer or employee has 
violated the provisions of such subsection, it shall make a report with 
respect thereto to the United States Civil Service Commission * * *” 
(sec. 12 (b) of the Hatch Act, 54 Stat. 767, 5 U.S. C. 118k). 

The above are not available for public inspection. 
+. Not done. 
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5. Decisions are sent to the parties of record. Any representative 
of the press, or other person, who requests to be advised of the Com- 
mission’s decision, is given the information. 

6. Not pertinent, no such applications or petitions are filed. 

7. Yes. 

8. Reports of investigation and intraoffice memorandums (5 U.S. C. 
1002). These relate to the internal management of the Commission. 

9. See answer to 8. 


V. WORKLOAD AND STAFFING PATTERNS 


1. The Commission is charged with the adjudication of cases aris- 
ing out of section 12 of the Hatch Political Activities Act. At pres- 
ent 20 of these cases are pending in various stages of completion. 
While the number of cases received varies considerably from year to 
year it probably averages around 25. 

2. These cases are processed as set forth in the following table. 
The times stated are a minimum for the step in question. Few, if 
any, cases require all of these steps. On the other hand, many times 
the elapsed time between steps is greater than the minimum. 


1. Receipt of complaint. Days required 
Ears Pesremcner @ueeenrenent. 2 ten i hee tet oe aes 10 
SO RAreaeen Ieee es on dS es Se edeaigcuiie i ee 60 
4, Report reviewed and charges authorized____............_.-----_---- 15 
a ee 7 
ieee ROE OME bo Bt Ns nee males ap avis aae seek 
7. Preliminary motions decided _ - - __--- Ae SE A ee A Zo gu _ 45 
> RIOneee MANOPTINOG..- Sn 5 no SES UR i sia 15 
9. Place and time of hearing set__._..._._-__~- Seiatidaies = cletbuee thee yo ae 
10. Notice of hearing issued__-_-—-_-_- 2 ca i idcha inci Gasset eae Sem tou bees ta cates ee 3 
Ie ep ONIN a a ced sale sav Sepang tlh cians ts ce cab ah oak eta tl ao a 10 
PAINS ncaa keke ceee pte ee ee eee eae ee ee Bs 30 
13; “Tentative report and order issGeds ico). Sf ule elit Se ee lk 45 
DA) SOE oi oe ocs si5/i6 sh re ed dae odds bees acsesa~ 30 
15. Examiner’s recommendation to Commission. -__...____- Ae ete a 
I a a arta les ad Mean my ae me i lanl a a 45 
Ty, “ores eens Derore Comms 8 2 cost oe oe ee 30 
Ry Taree armas LO Le i Se lust Sok Le EL JO cle 30 
1G, Cerwe MRE CHOOT. Cid eed bese os eb ied 62 basis sews leans 10 
Sil.) ABbe PELUSCH tO, TOMOVE CINTIO VOC. «<n sie doawne nad owen puckbuas 30 
ah. ORES FOr WAGIOMGTD OUGCR 3 on cay Seen wp eco phew bob neloecen 10 
ade ROE A LW CNN 2S ee aN es Aree Ae LAS 30 
Wy SAMS 5 Sica icin ci ne édsheney water UU oe. 30 
nt a mR ETARE CORI” SN is od eee eae ai a ik mma & Se eas 30 


The shortest case completed in 1955-56 is the Matter of Lawrence 
A. Conner, Jr., Docket No. 222. The complaint in this case was re- 
ceived August 3, 1955. After review, investigation was authorized 
August 16, 1955. The case was investigated in October 1955. The 
evidence was found to warrant issuance of charges, which was done 
October 4, 1955. The answer was received and a hearing was sched- 
uled for November 4, 1955. Respondent filed a motion before hear- 
ing and the Commission’s General Counsel requested, and received, a 
continuance to permit the motion to be disposed of before hearing. 
Hearing was again set for February 1, 1956, but respondent’s at- 
torney requested a continuance because of his health. The hearing 
was reset for March 12, 1956, and ran for 3 days. Briefs were ordered, 
and were filed by both parties. The hearing examiner issued his re- 
port. Respondent requested and received permission to brief. The 
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case was decided by the Commissioners on December 26, 1956, and a 
final order was issued. 

The longest pending case during the period 1955-56 is the Matter 
of W. Arthur Simpson, Docket No. 197. The complaint in this case 
was received November 1, 1950. After review, investigation was 
authorized November 6, 1950. Because of a backlog of cases to be 
investigated this case was not reached for investigation until October 
25, 1951. The investigator having other assignments, he did not 
complete his report until April 28, 1952. After that time further 
evidence was received, and the letter of charges was not issued until 
March 12, 1953. The answers of Mr. Simpson and the State of 
Vermont were received in April 1953. It appearing from the answer 
that there was no factual matter at issue, an attempt was made to 
agree upon a stipulation of fact. This effort failed. Mr. Simpson 
amended his answer August 27, 1953. The matter was heard Sep- 
tember 3, 1953. The hearing examiner made his report June 21, 
1954. Respondent filed exceptions and briefs and the examiner made 
additional findings of fact August 5, 1954. The final order was issued 
November 18, 1954. On December 18, 1954, the State of Vermont 
filed an appeal in district court. On January 7, 1955, the General 
Counsel petitioned for an order requiring withholding of funds from 
the State of Vermont. On February 21, 1955, the State requested a 
continuance until the appeal had been heard. The Department of 
Justice requested the Commission to delay action until the court had 
been acquainted with the dispute. On September 22, 1955, the De- 
partment advised that the court bad been acquainted with the situa- 
tion; that the State had refused to take the statutory procedure for 
staying the withholding order and that there was no reason for further 
suspending our proceedings. On October 10, 1955, the court issued 
its order remanding the case to the Commission. On October 27, 
1955, the Commission issued its withholding order. The Commission 
asked the Department of Justice to appeal but the Department, after 
consideration, declined. Thereupon the General Counsel obtained 
the materials ordered from the Commission’s records and forwarded 
them, with interrogatories, on June 24, 1956. At this date the 
interrogatories remained unanswered. 

3. The Commission did not amend its rules of practice in section 12, 
Hatch Act cases during the years 1955 and 1956 and, therefore, per- 
formed no rulemaking functions. The number of adjudication pro- 
ceedings started and completed during the years 1955-56 are as 
follows: 


Prodvecmiite wturted) 19600. 2... S Cus ee OL BOL 15 
Proeeedinas etarted,;: 3056;... i. isd. dsinil added deat cdl doe elesas 12 
PPO COLIN GENIIIOUITA, NORE rain oles: aren pn cha aceibasie dein x aon ots antic Olas chee 34 
FLOSCRRINGS GONIDIOCNGL LUC niu3.ka ec ponnede cee FOncor Mana ekenendmenas 9 


4. There have been no fundamental changes in section 12, Hatch 
Act procedures, within the past 5 fiscal years because the rulemaking 
and adjudication functions of the Commission in effect during that 
period have been satisfactory and in accordance with the terms of the 
statute. 

5. General Counsel’s Office: 3 clerk-stenographers (includes docket 
work); 5 attorneys. 

Executive Director’s Office: 1 chief hearing examiner; | secretary. 

The three United States Civil Service Commissioners make the final 
administrative decisions in section 12, Hatch Act cases. 
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VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURE 


1. No, although we considered the rules of practice of other agencies 
in drafting our own. 

2. Not pertinent. 

3. The statutory procedures are not unique; the subject matter of 
the hearings, i. e., political activity of State employees s, is unique. 


VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF CON- 
FLICT OF INTERESTS 


. The rules of pr actice are available for inspection. 
. See section 23.4 of rules of practice. 

Yes. 

We have encountered no problem. 


He CO bo 


VIIl, EXEMPTIONS FROM THE ADMINISTRATIVE PROCEDURE ACT 


and 2. See ‘‘General comments’’ prefixed to answers to sections 


I and II. 
IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


State of Oklahoma v. U. S. Civil Service Commission (330 U.S 
127): This case challenges the constitutionality of section 12 of the 
Hatch Act, applicable to State, county, and municipal employees 
whose principal employment is in connection with federally financed 
activities. The court affirmed the Commission’s decision that the 
State employee involved in that case had taken an active part in 
political management, and thus violated the Hatch Act, acting as 
chairman of the Democratic State Central Committee and acting, 
ex-officio, as a member of the Victory Dinner Committee for the 
purpose of raising funds for the Democratic Party. 

The court decision was rendered February 10, 1947. It affirmed 
the Commission’s adjudication of the case and did not involve or 
require any changes in the Commission’s procedures under the Hatch 
Act. 

2. Anderson v. United States (119 F. Supp. 567): In this case a 
Federal district court in Montana decided on February 13, 1954, 
that the words “principal employment” in section 12 of the Hatch 
Act should be broadly interpreted to include private employment as 
well as public employment. For example, if an attorney in private 
practice was also the executive director of a local housing authority 
he would not be subject to the Hatch Act if he spent more than 50 
percent of his time and earned more than 50 percent of bis livelihood 
in the priv ate practice of law. Prior to that time the Commission had 
interpreted “principa] employment” to mean principal public em- 
ployment. Thus, if an attorney in private practice was engaged as an 
executive director of a housing authority and spent about 25 percent 
of his time and earned about 25 percent of his livelihood in the position 
of executive director, the Commission decided that the words ‘principal 
employment” meant principal public employment, and that a oe 
who spent 25 percent of his time and earned the same amount of his 
livelihood in such public employment was subject to the act because 
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his public employment represented a substantial amount of his liveli- 
hood to which he devoted a substantial amount of his time. The 
Department of Justice did not appeal this case and the Commission’s 
practice and procedures were not changed by the Anderson decision. 

3. Matturri v. U. S. Civil Service Commission, et al. (229 F (2d) 
435): This case was decided January 19, 1956, by the circuit court of 
appeals, third circuit. The issue raised in the Matturri case was 
similar to that in the Anderson case, which the appellate court cited 
with approval. The Commission decided that no useful purpose 
would be served by a further appeal of the Matturri decision. The 
effect of this decision is that unless a person who is in private employ- 
ment has a public employment which occupies more than 50 percent 
of his time and in which he earns more than 50 percent of his liveli- 
hood, the Commission does not have jurisdiction. The decision, 
therefore, limited and restricted the Commission’s jurisdiction, but it 
did not change the Commission’s practices or procedures in Hatch 
Act cases generally in which the Commission would have jurisdiction 
by following the principles enunciated in the Matturri case. 














[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGANIZA- 


TION, PROCEDURE, AND PRACTICE IN THE FEDERAL 
AGENCIES 


PART 11A—INDEPENDENT AGENCIES 
(Export-Import Bank of Washington) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Export-Import Bank of Wash- 
ington ) 


NoveMBER 19, 1956. 
Mr. Samuet C. Wavueu, 
President, Export-Import Bank of Washington, 
Washington, D.C. 

Dear Mr. Waveu: In performance of its duties under the Rules of 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section II: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Witu1aM L. Dawson, Chairman. 


See p. 1069 for questionnaire sent to independent agencies by the 
: I eee ad a : 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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EXPORT-IMPORT BANK OF WASHINGTON 


Answer of the Export-Import Bank of Washington to questionnaire 
on administrative organization, procedure and practice submitted 
by the Executive and Legislative Reorganization Subcommittee of 
the House Government Operations Committee 


Export-Import BANK OF WASHINGTON, 


Washington 25, D. C., December 20, 1956. 
Hon. Wiuu1am L. Dawson, 


Chairman, Committee on Government Operations, 
House of Representatives, Washington, D.C. 

Dear Mr. Dawson: This will reply to your letter of November 19, 
1956, addressed to Mr. Samuel C. Waugh, president of the bank, who 
is now abroad on business for the bank. In his absence, I am pleased 
to enclose herewith 12 copies of our reply to section I of the question- 
naire on administrative organization, procedure and practice. 

We shall submit the replies to the remaining sections of the ques- 
tionnaire in accordance with the time schedule set out in your letter. 

Sincerely yours, 
Lynn U. Srampaven, 
First Vice President. 
I. RULEMAKING 
General statement 


The present authority for the organization and operation of the 
Export-Import Bank of Washington is provided by the Export- 
Import Bank Act of 1945, as amended (12 U.S. C. A., sec. 635) (here- 
inafter called the “Bank Act”). This legislation provides for the 
establishment of the bank as a Government corporation and empowers 
it to do a general banking business except that of circulation. There 
is no specific authorization for the bank or its officers to make rules 
of the type being studied by your committee. Indeed, the nature of 
the bank’s activities are such that rulemaking procedures are 
inapplicable. 

The Board of Directors is required by section 3 (c) of the Bank Act 
to adopt such bylaws as are necessary for the management and func- 
tioning of the bank and to designate in those bylaws the officers of 
the bank and their duties. These bylaws are similar to those adopted 
by any corporation and are purely for purposes of internal adminis- 
tration. 

The bank has issued from time to time its general policy statement, 
the last one being dated July 1,1955. The purpose of this statement 
is to provide the public with general facts concerning the organization 
of the bank, its procedures and policies. The policy statement is 
purely informatory, and no attempt is made to establish a set of rules 
which must be followed by a prospective borrower in making applica- 
tion for a loan. In fact, the bank has been commended for its free- 
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dom from fixed rules, the result being that the bank is able to conduct 
its activities in the manner of a private financial institution as was 
intended by Congress. (A copy of the general policy statement, as 
issued on July 1, if 55, is available in the committee's files. ) 

In 1953, the Bank Act was amended so as to authorize the bank 
to provide war risk and expropriation insurance against the risks 
of loss or damage to tangible personal property of United States 
origin exported ‘from the United States in commercial intercourse 
and located in a friendly foreign country, in an aggregate amount 
not to exceed $100 million outstanding at any one ‘time. Pursuant 
to this authorization, the bank is directed under section 2 (c) (4) 
to “determine the terms and conditions under which it will provide 
insurance pursuant to this subsection.” In accordance with this 
directive the bank has issued rules and regulations governing the 
issuing of war risk and expropriation insurance which have been 
effective since November 16, 1953. 

The answers to the questionnaire have been prepared in the light of 
the foregoing. 

9. As “indicated i in the general statement above, section 2 (a) of the 
Bank Act authorizes the bank to do a general banking business ex- 
cept that of circulation, and section 2 (c) authorizes the bank to 
issue war risk and expropriation insurance. Nowhere in this au- 
thorizing legislation is there any grant of authority to make rules 
necessary for conducting the operations of the bank. The only docu- 
ments relating to the bank’s operations which have been issued by 
the Board of Directors are the bylaws for internal administration, 
the rules governing the administration of the war risk and expro- 
priation insurance program, and the general policy statement. 

3. In view of the nature of the bank’s operations, this question is 
inapplicable. 

4, None. 

5. None. 

6. No. However, section 3 (a) of the Bank Act provides for the 
establishment of an advisory committee which meets periodically 
with officers of the bank and advises on its program. The advisory 
committee, of course, is familiar with the bank’s procedures. 

7. Not applicable. 

8. Not applicable. 

9. (a) The bank has no rules of the type being discussed. In its 
operations, however, the bank is the foreign lending agency of the 
United States. All of its activities are directly involved with the 
foreign economic policy of the United States, and, consequently, with 
foreign affairs. Coordination is effected through the National Ad- 
visory Council, created in the Bretton Woods Act. 

(5) None. 

(c) None insofar as rules are concerned. However, in its opera- 
tions, the bank acts as agent for the International Cooperation Ad- 
ministration in the administration of the investment guaranty pro- 
gram. With the exception of this function and the administration 
of the bank’s war risk and expropriation insurance program, all of 
the activities of the bank relate to the making of loans. With regard 
to the investment guaranty program, the functions of the bank are 
limited to the execution and administration, as agent for Interna- 
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tional Cooperation Administration, of contracts for investment guar- 
anties. With regard to the war risk and expropriation insurance 
program, these activities relate to the issuance through commercial 
companies of contracts of insurance. Consequently, all activities of 
the bank are concerned with either loans or contracts. 

To the extent that the bank consults with members of the advisory 
committee referred to in item 6 above, the bank considers that public 
participation is highly desirable. The members of the advisory com- 
mittee are drawn from all segments of the economy and are therefore 
able to provide helpful advice while reviewing activities, policies, 
and procedures of the bank. On the other hand, the bank’s functions 
are such that public hearings directed at the lending procedures of 
the bank would be unnecessary and inappropriate. 

When Congress added to the Bank Act the provisions of section 
2 (c), providing for the issuance of war risk and expropriation insur- 
ance, it added a function which was different from any in which the 
bank had previously engaged. For this reason, the bank sought advice 
from private insurance underwriters, the Department of Commerce, 
and shipping experts. Working closely with these elements of the busi- 
ness community, the bank formulated the procedures under which the 
program is administered. 

10. Not applicable. 

11. Not applicable. 

12. No. 

13. None issued. 

14. In view of the fact that the bank has no rulemaking powers, as 
such, no comment is submitted. 


Exvort-Import Bank or WASHINGTON, 
Washington, June 11, 1957. 
Hon. Witir1amM L. Dawson, 
Chairman, Committee on Government O perations, 
House of Representatives, Washington, D.C. 

Drar Mr. Dawson: We are pleased to enclose herewith 12 copies of 
our reply to sections IT to IX, inclusive, of the questionnaire on admin- 
istrative, procedures, and practices. This supplements our response 
to section I transmitted to you by letter dated December 20, 1956. 

Sincerely yours, 
Samuet C. Wavuen, President. 


GENERAL STATEMENT 


As indicated in our response to that part of your questionnaire on 
rulemaking, transmitted by letter of December 20, 1956, the Export- 
Import Bank was created by The Export-Import Bank Act of 1945, 
as amended (12 U.S. C. A. 635) (hereinafter called the Bank Act). 
The description of the bank’s operations and procedures in that 
response and as set forth in the bank’s general policy statement of 
July 1, 1955, which was transmitted therewith, are pertinent to the 
remaining subjects of the questionnaire. 
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It, ADJUDICATION 


The bank has no judicial or quasi-judicial powers; and, therefore, 
the questions contained under this heading are not applicable, except 
16 (a) concerning the right of persons to be represented by an attor- 
ney. As stated on page 10 of the general policy statement the bank 
does not question the right of applicants to be represented by an 
attorney. 

III. SEPARATION OF FUNCTIONS 


1. Section 2 (a) of the Bank Act authorizes and empowers the 
bank to do a general banking business except that of circulation. 
Section 2 (c) authorizes the bank to provide war risk and expro- 
priation insurance in certain circumstances. The classification of 
powers as executive, legislative, and judicial do not seem applicable 
to the bank’s activities. 

2. The power to make loans is vested by the Bank Act in the 
Board of Directors and cannot be delegated. 

3. The bank has no prosecuting or investigative duties. Therefore, 
the remaining questions in this section are not applicable. 


IV. INSPECTION OF RECORDS 


This section does not appear applicable to the conduct of a banking 
operation. In connection with an application for a loan financial, 
economic and engineering data are supplied to the bank by the 
applicant. The kind of data which the bank requests from applicants 
is set forth on pages 6 to 9 of the general policy statement. This 
information is used to assess the creditworthiness of the applicant; 
and since it concerns the private finances and business operations of 
the applicant, it is not made available to the public. In this the 
bank conforms to normal commercial bank procedures in which the 
bank-customer relationship requires that information furnished the 
bank by a prospective borrower as a basis for a loan be treated as 
confidential. However, the bank maintains for public inspection 
the names of the recipients of financial assistance, the amount, status, 
and purpose of such financial assistance and the names of persons 
certified to the bank as being authorized to act on behalf of recipients 
of financial assistance. 

Also the bank transmits to Congress semiannually a complete report 
of its operations as of June 30 and December 31 of each year, pur- 
suant to section 9 of the Bank Act, which semiannual reports are 
available to the public. 


V. WORKLOAD AND STAFFING PATTERNS 





Since the bank does not exercise rulemaking or adjudicative powers, 
the questions contained in this section do not appear applicable to 
the bank’s operations. 


VI. UNIFORMITY OF ADMINISTRATIVE PROCEDURES 


Since the bank does not exercise rulemaking or adjudicative powers, 


the questions contained in this section do not appear applicable to the 
bank. 
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VII. RULES FOR ADMISSION TO PRACTICE AND FOR AVOIDANCE OF CONFLICT 
OF INTERESTS 


This section does not appear applicable to the bank’s activities 
except question 2 concerning conflict of interests. Section 3 (e) of 
the Bank Act states that: 

No director, officer, attorney, agent, or employee of the bank shall in any 
manner, directly or indirectly, participate in the deliberation upon or the 
determination of any question affecting his personal interests, or the interests 
of any corporation, partnership, or association in which he is directly or 
indirectly personally interested. 

An internal staff memorandum was issued on August 31, 1954, 
concerning employee standards of conduct. This memorandum 
advises the officers and staff to handle their personal financial affairs 
to avoid any possible conflict of interest and to disclose any outside 
employment or negotiation for future employment in certain cases 
to the first vice president. When former employees of the bank are 
acting as representatives of firms dealing with the bank, such rep- 
resentation is to be fully disclosed to the First Vice President to 
determine what, if any, action need be taken. 

Regulations concerning the use of improper influence on the bank’s 
personnel and the employment of the bank’s personnel by recipients 
of financial assistance have been adopted by the board of directors 
and are now being prepared for publication in the Federal Register. 


VIII. EXEMPTION FROM THE ADMINISTRATIVE PROCEDURE ACT 


Since the bank does not have any powers of rulemaking or adjudi- 
cation, it does not seem that its functions and authority to make loans 
is covered by the Administrative Procedure Act. In this connection 
it should be noted that the bank was not included in the Attorne 
General’s list of agencies represented by delegates to the President’s 
Conference on Administrative Procedures on April 29, 1953. 


IX. COURT DECISIONS AFFECTING AGENCY FUNCTIONS 


This section is not applicable to the bank’s activities. 








[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11A—INDEPENDENT AGENCIES 
(Federal Civil Defense Administration) 
(Letter from Hon. William L. Dawson, chairman, House Government 
Operations Committee, to the Federal Civil Defense Adminis- 


tration 


NoveMBER 19, 1956. 


Mr. Vatu PEererson, 
Administrator, Federal Civil Defense Administration, 
Battle Creek, Mich. 
Dear Mr. Prrerson: In performance of its duties under the rules 
of the House of Representatives, the Committee on Government Oper- 


ations is undertaking a survey and study of administrative organiza- 
tion, procedure, and practice in the Federal agencies. We are enclos- 
ing a questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I: Rulemaking, December 20, 1956; Section II: 
Adjudication, January 15, 1957; remaining sections, February 15, 
1957. Please send 12 copies of your replies to the committee. 
Sincerely yours, 
Wim L. Dawson, Chairman. 


(See p. 1069 for questionnaire sent to independent agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee.) 
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FEDERAL CIVIL DEFENSE ADMINISTRATION 


Answer of the Federal Civil Defense Administration to questionnaire 
on administrative organization, procedure, and practice submitted 
by the Ewecutive and Legislative Reorganization Subcommittee of 
the House Government Operations Committee 


FEDERAL Civi Derensrt ADMINISTRATION RepLy TO QUESTIONNAIRE 


1. The Federal Civil Defense Administration exercises true rule- 
making power in only one activity, that of regulations controlling 
insignia, arm bands, and other distinctive articles manufactured for, 
or possessed or worn by, persons engaged in civil defense activities. 
Following are the fields of activities with respect to regulations con- 
trolling the conduct of programs and prescribing the procedures upon 
which application may be made for grants or benefits, or agency stand- 
ards or procedures for contract termination or the negotiation of con- 
tracts in which the Federal Civil Defense Administration exercises 
such authority : 

(a) (1) The prescribing of insignia, arm bands, and other distinc- 
tive articles which may be manufactured for, or possess or worn by, 
persons engaged in civil defense activities. This activity is conducted 
under the authority of section 204 of the Federal Civil Defense Act of 
1950 (64 Stat. 1245; 50 U. S. C. appendix, 2251 et seq.) as amended 
(hereinafter referred to as the act). 

(2) Financial contributions to the States for civil defense pur- 
poses pursuant to the terms of section 201 (i) of the act. Financial 
contributions to the States, pursuant to this authority, are made for 
civil defense purposes designed to increase the ability of the States to 
cope with conditions brought about as a result of enemy attack. Such 
civil defense purposes include, but are not limited to, the procurement, 
construction, leasing, or renovating of materials and facilities. 

(3) The survival projects program, pursuant to section 201 (b) of 
the act, authorizes the Administrator to study and develop civil de- 
fense measures designed to afford adequate protection of life and 
property. 

(4) The letting (by negotiation where necessary and appropriate) 
of research contracts to study and develop civil defense measures de- 
signed to afford adequate protection of life and property pursuant to 
section 201 (d) of the act. 

(5) Under the provisions of section 409 of the act, the Administrator 
is authorized to certify to the Reconstruction Finance Corporation as 
to the necessity under the civil-defense program of purchasing secur- 
ities or making a lona or loans for the purpose of aiding and financ- 
ing projects for civil-defense purposes. 

(The Treasury Department, which is the successor agency of the 
Reconstruction Finance Corporation, has advised the Federal Civil 
Defense Administration that there are no funds appropriated for the 
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administration of section 409, Public Law 920, and that they would 
be unable to process any applications that were certified by the Ad- 
ministrator. This program has not been active and the last request 
submitted was received more than 1 year ago.) 

(6) Section 401 (c) of the act provides that the Federal Civil De- 
fense Administrator may authorize the States to organize State and 
local civil defense units to be known collectively as the United States 
Civil Defense Corps. Under the provisions of section 401 (g) of 
Public Law 920, the Administrator is empowered to prescribe such 
rules and regulations as may be necessary and proper to carry out 
the provisions of the act. The Administrator has established regula- 
tions governing the requirements necessary for State and local civil- 
defense organizations to qualify as part of the United States Civil 
Defense Corps. The State and local civil-defense organizations are 
required to comply with these regulations in order to qualify for 
financial assistance under the contributions program for civil-defense 
purposes. 

(7) Donation of Federal surplus property to the States for civil- 
defense purposes in accordance with section 203 (j) of the Federal 
Property and Administrative Services Act of 1949, Public Law 152, 
8ist Congress, as amended. 

(8) Supplemental assistance to State and local governments for the 
relief of suffering and want brought about as the result of effects of a 
major disaster as defined by Public Law 875, 81st Congress (64 Stat. 
1109) as amended. 

(5) The power to prescribe regulations, with respect to programs 
conducted under the Federal Civil Defense Act of 1950, as amended, 
is contained in section 401 (g) of the act authorizing the Administra- 
tor to prescribe such rules and regulations as may be necessary and 
proper to carry out the provisions of the act. 

The donation of Federal surplus personal property to the States 
for civil-defense purposes under the Federal Property and Adminis- 
trative Services Act of 1949, as amended (Public Law 152, 81st Cong., 
as amended by Public Law 655, 84th Cong.), is conducted under the 
authority contained therein to prescribe reasonable terms and condi- 
tions of the donation of Federal surplus personal property having a 
unit acquisition cost in excess of $2,500. 

Executive Order 10427, dated January 16, 1953, delegated to the 
Administrator, the authorities and functions contained in Public Law 
875, 8ist Congress, to prepare “proposed rules and regulations for 
the consideration of the President and the issuance by him under sec- 
tion 5 (b) of the act.” Pending issuance of such regulations, interim 
procedures have been adopted; and there is currently pending in the 
executive branch for consideration a proposed Executive order en- 
titled, “Providing further for the administration of disaster relief,” 
which would delegate the power of the President to prescribe regula- 
tions for the conduct of the program to the Administrator. 

(c) (1) There has been no delegation of the power to prescribe 
regulations by the Administrator. 

(2) The authority to execute contracts and the power to make 
determinations and findings in furtherance of the exercise of such 
authority has been delegated to the contracting officer, who is the As- 
sistant Administrator for General Administration. 
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2. With respect to the programs authorized by the Federal Civil 
Defense Act of 1950, as amended, all regulations are issued under the 
authority of section 401 (g), which reads: 
prescribe such rules and regulations as may be necessary and proper to carry out 
any of the provisions of this Act, and, without being relieved of his responsibility 
therefor, perform any of the powers and duties vested in him through or with 
the aid of such officials of the Administration as he may designate. 

With respect to the programs for major disaster relief, section 5 (b) 
of Public Law 875, as amended, reads as follows: 

The President may, from time to time, prescribe such rules and regulations 
as may be necessary and proper to carry out any of the provisions of this Act, 
and he may exercise any power or authority conferred on him by any section 
of this Act either directly or through such Federal agency as he may designate. 

This power is to be exercised by the President under section 1 (c) 
of Executive Order 10427, January 16, 1953, which authorizes the 
Administrator to prepare proposed rules and regulations for the 
consideration of the President and issuance by him. 

With respect to the program for the donation of Federal surplus 
personal property to the States and local governments for civil- 
defense purposes, pursuant to the provisions of the Federal Property 
and Administrative Services Act of 1949, as amended (Publie Law 
152, Slst Cong:; as amended by Public Law 655, 84th Cong.; 40 
U.S. C. 484 (j)), the Administrator of General Services is authorized 
in his discretion to donate Federal surplus personal property for use 
in any State for purposes of education, public health, civil defense, 
or reserve for these purposes. The determination as to whether sur- 
plus property available for donation is usable and necessary for civil- 
defense purposes, including research, is made by the Federal Civil 
Defense Administrator. FCDA regulations prescribe the procedures 
to be followed in making application for the donation of the property 
for civil-defense purposes and the terms and conditions upon which 
such donations will be made, and these regulations inform State 
and local civil-defense organizations of the manner in which the 
program is conducted. Section 203 (j) (5) of the Federal Property 
and Administrative Services Act, as amended, reads as fohlows: 

The Secretary of Health, Education, and Welfare and the Federal Civil De- 
fense Administrator may impose reasonable terms, conditions, reservations, and 
restrictions upon the use of a single item of personal property which has an 
acquisition cost of $2,500 or more. 

Procedural rules: 

(a) Manner of collection of data for determination: With respect 
to each activity listed the collection of data is through consultation 
with civil defense and other interested officials of the States and their 
political subdivisions, for recommendations relative to desirable ele- 
ments to be included in the proposed regulations. In matters affect- 
ing individuals under the Insignia Regulations (32 C. F. R. 1708), 
notice of proposed rulemaking is duly published in the Federal Regis- 
ter and opportunity to submit comment or relevant material afforded 
the general public through this device. 

(>) Extent of notice to interested persons: Thirty days is afforded 
by publication in the Federal Register for Civil Defense Insigne 
Regulations. Except for this activity, no formal notice is issued 
when proposed regulations are being considered. 
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(c) Hearing and extent of public participation therein: If hear- 
ings were requested, and justified by the nature of the request, inter- 
ested parties would be afforded a hearing. 

(dq) Extent of agency statement of reasons for rules adopted : Ordi- 
narily no statement is made as to the reason for the adoption of the 
rule other than the determination that it is necessary for the proper 
exercise of the authority contained in the statute or is in the public 
interest. 

(e) Manner of public or other dissemination or availability of rules: 
Public or other dissemination or availability of rules is by publication 
in the Federal Register. The regulations and the procedures are also 
published in manuals describing the program and the procedures 
with respect thereto, by attaching the regulations as enclosures in 
such manuals. 

IT. Answers in 1 above are applicable to this answer. 

III. General statements of policy are incorporated within the regu- 
lations to the extent applicable and necessary in accordance with the 
answers in 1 above. 

IV. Since FCDA is not a regulatory agency, no interpretive rules 
have been issued. 

V. Statements of the general course and method by which functions 
are channeled and determined are published annually in the Federal 
Register as required by the Administrative Procedure Act; and the 
regulations prescribing procedures and containing information are 
contained in administrative manuals issued for the guidance and the 
information of States relative to programs conducted by FCDA. 

VI. No rules relating to the availability of information to the pub- 
lic and public access to or denial of matter have been promulgated. 
Security classification is the only determining factor of the avail- 
ability to the public of information in the official files of the Agency, 
which are otherwise open to public inspection. Since FCDA 1s pri- 
marily interested in the declassification of information for the protec- 
tion of life and property to the general public at large, every effort is 
made to declassify rather than to classify information. 

VII. Rules relating to public property are published in the Federal 
Register and given widespread distribution to the States and their 
political subdivisions through the issuance of administrative publica- 
tions, relative to the administration of the program for the donation 
of Federal surplus personal property in the States for civil-defense 
purposes. The Federal Civil Defense Administration does not control 
the use or disposition of land. 

VIII. The Federal Civil Defense Administration currently makes 
no loans to public or private parties. 

IX. The Federal Civil Defense Administration makes grants of 
public funds only to States for civil-defense purposes pursuant to 
section 201 (i) of the Federal Civil Defense Act of 1950, as amended, 
or to States or their political subdivisions pursuant to section 3 (d) 
of Public Law 875, as amended. Each of these regulations, and 
amendments thereto, are published in the Federal Register and ad- 
ministrative manuals containing information respecting the program 
and given widespread distribution to the States and their political 
subdivisions, and interested parties may obtain copies upon order from 
the Government Printing Office or from the FCDA. 
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X. Rules relating to the States for the negotiation of contracts are 
contained in the regulations mentioned above with respect to financial 
contributions for civil-defense purposes under section 201 (i) of Public 
Law 920, and with respect to research contracts these regulations are 
published in the Federal Register and supplied to interested parties 
upon request. 

XI. See the answer to IX, above. 

XII. The Federal Civil Defense Administration has published no 
rules of practice, since it is not a regulatory agency. 

XIII. Rules relating to agency management, organization, and per- 
sonnel are published internally and distributed only internally. They 
are available for inspection by interested parties upon request during 
the regular hours of business of this Administration. 

4. The only statutory provision requiring notice in the hearing in 

programs administered by the Federal Civil Defense Administration 
is in section 201 (i) of the Federal Civil Defense Act of 1950, as 
amended, which reads: 
* * * Whenever the Administrator, after reasonable notice and opportunity for 
hearing the State, finds that there is a failure to expend funds in accordance 
with the terms and conditions governing the Federal contribution for such ap- 
proved programs or projects, the Administrator shall notify such State that 
further payments will not be made to the State:from appropriations under this 
Act or from funds otherwise available for the purposes of this Act (or, in his 
discretion, from appropriations under this Act or from funds otherwise avail- 
able for the purposes of this Act for any approved program or project with respect 
to which there is such failure to comply) until he is satisfied that there will no 
longer be any such failure. Until he is so satisfied, the Administrator shall 
either withhold the payment of any financial contributions to such State or limit 
payments to the program or project with respect to which there is substantial 
compliance wih the terms and conditions governing the Federal contribution for 
such program or project * * *. 

No proceedings pursuant to this provision have been necessary to 
date. FCDA Regulations 1703 provide for notice to the State, and 
if a request for a hearing is submitted by the State, reasonable notice 
to the State and the stipulation of the terms and conditions believed 
to have been violated. Verbatim record, should hearings be neces- 
sary, would be maintained of the hearing. 

5. (a) FCDA has no procedures for the written submission of 
views. However, views are solicited from the States and their polit- 
ical subdivisions with respect to programs administered by this Ad- 
ministration, and all relevant material in whatever form submitted 
for consideration. 

(6) There is no specified formal manner of requiring submissions. 

(c) Oral submissions are not provided for. 

(d) FCDA is not a regulatory agency, and this does not apply. 

(e) See answer to (d) above. 

(f) After thorough consideration of all relevant factors a recom- 
mendation is made to the Administrator with respect to the subject 
matter under consideration, together with a recitation of all the rele- 
vant factors and reasons for the recommended decision. 

(g) If a State or political subdivision, or other interested party, 
has reason to believe that the determination made is contrary to law 
or has failed to consider some relevant fact, the matter may be ap- 
pealed to the Administrator, citing all relevant factors and the rea- 
sons upon which the appeal should be granted. After review by the 
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staff, a recommendation is made to the Adminstrator and the party 
appealing is notified of the administrative determination and the 
reason for the determination. The only formalized appeal procedure 
is contained in the contributions regulations (32 C. F. R. 1701). 

6. (a) States and their political subdivisions, with respect to regu- 
lations affecting the programs under the control of this Administra- 
tion, are solicited for their views on all regulations to be issued. There 
is no statutory requirement that public participation be afforded. 

(6) This section is not applicable to the FCDA except for civil de- 
fense insignia regulations, where due notice would be granted. 

7. Describe briefly the circumstances and procedures whereby ex- 
isting (a) rules, and (0) rulemaking procedures are modified, 
amended, repealed, or suspended in particular cases. Are these pro- 
cedures uniform or are they ad hoc—explain and specify? Circum- 
stances where existing regulations are modified, amended, or repealed 
are the same as those set forth above for the adoption of the regula- 
tions. The procedures with respect to issuances of regulations are 
uniform, although ad hoc procedures would be adopted if the circum- 
stances justified. 

8. States and their political subdivisions are solicited for their reac- 
tions to any proposed regulation which this Administration intends to 
issue. Interested parties may at any time make written submissions 
relative to the modification, amendment, or repeal of a regulation. 
No petitions for modification have been received by the FCDA during 
the years 1955 and 1956. 

9. (a) None. 

(6) Approximately 15 percent of the regulations of this Adminis- 
tration relate to agency management or personnel. 

(c) Approximately 85 percent of FCDA regulations relate to pub- 
lic property, loans, grants, benefits, or contracts. Since the FCDA 
does not deal with the public or individuals in the conduct of its 
programs, public participation in the foregoing matters is not con- 
sidered desirable. Advisory groups are utilized to the extent of their 
recommendations for the conduct of programs and the methods to be 
utilized therein. The Civil Defense Advisory Council, created by 
section 102 of the act, is composed of the Administrator and 12 mem- 
bers appointed by the President. One-half of the members so upon 
it shall be representatives of the States and their political subdivi- 
sions, and are selected from panels of names submitted by the Coun- 
cil of State Governments, the governors’ conference, the American 
Municipal Association, and the United States conference of mayors. 

10. (a) No. 

(6) FCDA has issued no formal rules and procedures. 

11. (a) Except for civil defense insignia regulations, no program 
under the control of this Administration falls within the require- 
ments of the Administrative Procedure Act for 30 days’ notice, and 
the regulations are effective immediately. 

(6) The FCDA has issued no such rule within the last 2 years. 

12. No. 

13. During the years 1955 and 1956, the FCDA has issued regula- 
tions on the contributions program, the donation of surplus property, 
and the survival plan program; copies of these regulations are en- 
closed. 
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14. (a) Yes. 

(6) No substantial problems of meaning have been encountered. 

(c) No. 

(@) See the answer to 4 above. 

(e) No. 

(f) Within the purview of this question, no effort has been made 
to secure or draft legislation. However, subsidy legislation provid- 
ing for the conduct of new programs for the civil defense of the 
Nation have been submitted to the Congress and is now pending in 
H. R. 4910 and H. R. 4911. 


II. ApsuDICATION 


1. (a) The only quasi-judicial power exercised by the Federal Civil 
Defense Administration is under the authority of section 201 (i) of 
the Federal Civil Defense Act of 1950 (64 Stat. 1245; 50 U.S. C. App. 
2251 et. seq.) (hereinafter referred to as “the Act”), which authorizes 
the Administrator, after reasonable notice and opportunity for hearing 
the State, finds that there is a failure to expend funds in accordance 
with the terms and conditions governing the Federal contribution for 
such approved programs or projects, to notify such State that further 
payments will not be made to the State until he is satisfied that there 
will no longer be such failure. 

(6) The Federal Civil Defense Administrator. 

(c) This authority has not been delegated within the Federal Civil 
Defense Administration. 

2. Regulations and decisions thereunder are prescribed by the Fed- 
eral Civil Defense Administration pursuant to the authority contained 
in 401 (g) of the act. 

3. I. Not applicable to FCDA. 

II. (a) In accordance with section 201 (i) and 401 (g) of the act, 
notice to a State is provided for by FCDA regulations when the Ad- 
ministrator has determined a hearing is to be held on the failure to 
observe terms and conditions of the Federal contributions. 

(6) No intervention is provided for. 

(c) Complaint is iantted in the form of a notice of intention to with- 
hold payment. 

(2) No formal responsive pleading is provided for. Written sub- 
missions may be made, and any material facts bearing on the matter 
presented by the State. 

(e) No formal amendments or supplemental pleadings are provided 
for. 

(f) No motions are provided for. 

(g) Prehearing or pretrial conferences and agreements are not 
considered necessary. 

(h) Not applicable. 

(z) Discontinuance or dismissal of proceedings would be had on 
the basis of compliance of the terms and conditions, in the program 
or project involved, of the financial contribution to the State. 

7) Consent orders are not entered. 

(%) There is no default adjudication. The hearings are provided 
for only upon the express request of the State involved. 

IIT. Decisions or opinions by the Federal Civil Defense Adminis- 
tration on the availability of information to the public and public 
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access or denial of matter contained in the agency’s files is only upon 
the basis of classification. If a public or private request is addressed 
for information which cannot be released due to its classification, 
the parties requesting the information are so advised, and this is 
the only basis of denial of information or for failing to make public 
records to which the inspection and availability of the public is 
required. 

IV. The formal adjudication process, by hearing procedures, is 
not applicable to the FCDA program of donation of Federal surplus 
personal property to the States for civil-defense purposes. However, 
questions of eligibility pursuant to applicable law and regulations 
issued thereunder are made on the basis of advance advice to the 
States relative to such eligibility. Breach of terms or conditions of 
the donation would be upon a determination of a full investigation 
of the relevant facts surrounding the matter, and referral to the 
Attorney General for such action as was indicated by the Depart- 
ment of Justice. 

V. FCDA currently is not making, nor is it recommending the 
making of, loans to public or private parties. 

VI. The disaster relief program conducted under the authority of 
Public Law 875, 81st Congress, as amended, involves the making of 
financial contributions to the States for the temporary repair of essen- 
tial public facilities damaged or destroyed as the result of a major 
disaster. The formal adjudication process is not applicable thereto, 
although a State may appeal a determination of eligibility of a proj- 
ect applied for pursuant to the administrative issuances under the 
terms of the act. In such cases, the State is formally advised of the 
determination of the Administrator, together with the reasons there- 
for. All financial contributions for disaster relief purposes are made 
to the States or to political subdivisions of the States. 

VII. No formal adjudication process has been adopted for contract 
disputes. If contract negotiation by the FCDA for research, devel- 
opment, or of a specialized nature has incorporated therein a disputes 
clause providing for the procedure for disputed questions of fact 
arising under the contract. Unless an agreed adjustment of the mat- 
ter in dispute is arrived at, the contractor, if he feels the decision is 
contrary to law, has the remedy of a cause of action in the district 
courts of the United States or the Court of Claims. 

The dispute clause, included in all contracts negotiated by the 
FCDA (except for contracts with the several States) reads as follows: 

A. Except as otherwise provided in this contract, any dispute concerning a 
question of fact arising under this contract which is not disposed of by agree- 
ment shall be decided by the Contracting Officer, who shall reduce his decision 
to writing and mail or otherwise furnish a copy thereof to the Contractor. 
Within thirty (30) days from the date of receipt of such copy, the Contractor 
may appeal by mailing or otherwise furnishing to the Contracting Officer a 
written appeal addressed to the Head of the Agency, and the decision of the 
Head of the Agency or his duly authorized representative for the determination 
of such appeals shall, unless determined by a court of competent jurisdiction to 
have been fraudulent or capricious or arbitrary or so grossly erroneous as 
necessarily to imply bad faith, or not supported by substantial evidence, be 
final and conclusive: Provided, That if no such appeal is taken, the decision of 
the Contracting Officer shall be final and conclusive. In connection with any 
appeal proceeding under this Clause, the Contractor shall be afforded an oppor- 
tunity to be heard and to offer evidence in support of its appeal. Pending final 
decision of a dispute hereunder, the Contractor shall proceed diligently with 
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se SOCEOFP ARR of the contract and in accordance with the Contracting Officer’s 
aecision. 

B. The “Disputes” clause does not preclude consideration of law questions 
in connection with decision provided for in paragraph A above: Provided, 
That nothing in this contract shall be construed as making final the decision 
of any administrative official, representative, or board on a question of law. 

(a) Section 201 (1) of the act. Notice would be afforded by 
notice of intention to withhold funds served by registered letter on 
the governor of the State involved, or his duly authorized representa- 
tive. 

(6) A hearing, with the opportunity to make a presentation and to 
present evidence, would be held upon the request of the State. 

(c) No record of the hearing is required by statute to be kept. A 
verbatim record would be taken and maintained if required. 

5. See answer to question 3. 

6. (a) The FCDA, in the conduct of programs under its jurisdic- 
tion, seeks full cooperation with and the concurrence of the States 
and their political jurisdictions in the working of program regula- 
tions. Administrative program determinations are coordinated in 
advance with representative groups or committees of State and city 
associations, and full consideration given their views. Case by case 
determinations are in accordance with regulations for the conduct of 
the program and should the merits of the case justify the changing, 
such changes are immediately made to achieve uniform application 
of the regulation. 

(6) No situation has arisen in the FCDA. 

7. In _ matter where a regulation of the FCDA, or the applica- 
tion of a regulation, is in question, the State or other interested 
party may submit its reasons for its position and a request for the 
modification of the regulation or determination thereunder, and such 
procedure is provided for the regulations. Where the reason has 
wide application in the program, the granting of such a request. re- 
sults in an amendment of the regulation. Otherwise, an ad hoc de- 
termination is made for the gr anting of the request. 

8. See reply to 7 above. “During 1955 and 1956, approximately 25 
determinations were based on requests by States or other interested 
parties. 

9. (a) None. 

(6) 15 percent. 

(ec) Approximately 75 percent. 

10. (a) If the determination made is of a type which permits such 
a recital, as the granting or denying of a State’s request for an appeal 
of a determination under the contributions program under section 
201 (i) of the act, such a recital is made. Submissions are not listed 
or categorized, since they do not lend themselves to this practice. 

(6) Not applicable, since the FCDA has no formal rules of pro- 
cedures. 

11. (a) None. 

(db) See reply to question 3, this part. 

(c), (d),and (e) None. 

(f) See reply to question 3, this part. 

(q) None. 
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12. See (b) above. No trials have been held under this provision. 
Approximately 90 percent of FCDA determinations fall into cate- 
gory (f) of question 11. 

13. No determination by the FCDA, except those on witholding 
of funds under 201 (i), require notice and hearing. See question 1 
for types involved. 

14. (a) Yes. 

(6) None of substance. 

(c) No. 

(d) See answer to question. 

(e) No. 

(f) None; not considered necessary. 

15. Not applicable to the FCDA. 

16. (a) Yes. 

(6) If the party is represented by attorney, notice is served by 
registered mail on the attorney of record and the party. 

17. Publication in the Federal Register, if of programwide appli- 
cation, otherwise by registered mail to interested parties. 

18. Not applicable to the FCDA. 

19. No—not as such. Where a determination is in the nature of a 
declaratory order of programwide application, an amendment to the 
regulations is published. No formal rules have been issued. 

20. See answer to 19 above. 

21. Not applicable to the FCDA. 

22. (a) 10 percent. 

(6) Usually, unless the factual circumstances set it apart. 

23. FCDA has no trial examination. 

94 and 25. None. 

26. (a), (6), and (c) None. 

27 and 28. Not applicable. 

29. Determination and regulations, 3 percent. All other, 95 percent. 

30. Not applicable. 

31. Stare decisis is followed by FCDA in all matters where the 
previously determined rules of law may be applied to the facts of 
the subject under consideration, unless valid reasons are advanced 
in the request under consideration for modification. If such a re- 
quest is favorably considered, the regulation is then modified to have 
uniform application. 

32. Amendments to regulations are published in the Federal Reg- 
ister. Interested parties are notified by mail. Regulation date: April 
1957. Other, not applicable. 


III. Separation or Functions 


1. See, for a general summary of the powers assigned by statute 
and Executive order to the Federal Civil Defense Administrator, the 
answer to question 1 of part I. Classification of these powers are 
as follows: 

(a) Executive (administrative). —All| of the powers vested in the 
Federal Civil Defense Administrator are classified as executive except 
as to those enumerated below. 

(5) Legislative (rulemaking).—The only legislative power exer- 
cised by the Federal Civil Defense Administrator are those exercised 
in connection with section 204 of the Federal Civil Defense Act of 
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1950, as amended, concerning the rulemaking for matters relating to 
rules and regulations for the manufacture, possession, or wearing of 
the civil defense i insignia which are established by the Administrator. 
(c) Judicial (case adjudication)—The only true quasi-judicial 
power exercised by the Administrator is that in connection with the 
withholding of funds pursuant to subsection 201 (i) of the Federal 
Civil Defense Act of 1950, as amended. Initial determinations of 
fact and law under contracts executed by this Administration are also 
a limited quasi-judicial power exercised by this Administration. 

The only delegation of the power vested in the Administrator 
performed by subordinate officials of this Administration are those 
relative to contract administration, which has been delegated to the 
Assistant Administrator, General Administration, as the Contracting 
Officer. 

3. Investigative and prosecuting duties performed by the Federal 
Civil Defense Administration are those with respect to the programs 
described in question 1 of part 1. 

4. (a) In informal investigations or hearings the employees en- 
gaged in such investigations participate fully in the making of recom- 
mendations for decisions, which are compiled into a complete record 
for the review of the decision-making official. 

(6) Upon an appeal taken from an initial decision, the matter is 
referred to the program office concerned for its review and recom- 
mendation, prior to being forwarded to the Administrator, or the 
contracting officer, for final decision. 

(c) The Administrator, or the contracting officer, gives appro- 
priate weight to the recommendations of the initiating officer or em- 
»loyee in connection with the investigation or appeal at the time of 
his consideration of the matter. 

. (a) Initiating investigations —The chief executive officials (Ad- 
mines ator, Deputy Administrator, and Executive Assistant Admin- 
istrator) of the Federal Civil Defense Administration do not ordi- 
narily participate in initiating investigations. Upon receipt of a 
complaint or report of violation, the matter is ordinarily referred 
to the Inspector General and to the program office concerned for an 
investigation and report, with these offices being charged with recom- 
mendations for the appropriate action to be taken, after referral to 
and concurrence by other interested offices of the Federal Civil De- 
fense Administration. 

(6) The chief executive officials of the Federal Civil Defense Ad- 
ministration do not participate personally in the conduct of investi- 
gations. 

(c) The chief executive officials of the Federal Civil Defense Ad- 
ministration do not participate in the preparation of cases for prose- 
cution. ‘Their function is review and approval of recommendations 
for disposition which result from the investigation. This procedure 
applies also to the determination of appeals. 

(d) Preliminary consultations and conferences are not engaged in 
by the chief executive officials of the Federal Civil “Defense 
Administration. 

(e) Depending upon the weight of the matter, the chief executive 
officials may participate in the initial stages of informal conferences or 
hearings. In hearings conducted for the States with respect to viola- 
tions of terms and conditions pursuant to programs under section 
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201 (i) of the act, the Administrator, or the Deputy Administrator, 


Ww oe ordinarily preside at such a hearing. 

Where chief executive officials (Administrator, Deputy Admin- 
Latrabilh or Executive Assistant Administrator) have instituted in- 
vestigations or prosecutions on the basis of initial complaints initiated 
or received by them, the matter is referred to the Inspector General 
and to the program office concerned for an investigation and a full 
report, together with recommendations upon whic h to base a course 
of action to be adopted by the agency. The determination is then 
made by the executive officer, and accordingly is made without oppor- 
tunity by him to acquire a biased or prejudiced attitude toward the 
investigation or proceedings. 

(a) The Federal Civil Defense Administration has no independ- 
ent review staff. All reviews are made by the program offices 
concerned. 

(6) The advice and services of the program office are utilized ex 
tensively in the formulation of the initial decision. The initial 
decision consistent with controlling law, is based upon the recom- 
mendation of the program office. 

(c) If the question for determination is one of a technical nature, 
for example, communications, warning matter, an engineering ques 
tion, or a medical question, then the professional specialists within 
these fields are utilized to the maximum degree in the development of 
a recommendation for the disposition of the matter. 

(7d) The General Counsel reviews all questions of law and procedure 
within the agency and makes his recommendation with respect to the 
legal aspect to the Administrator or the contracting officer relative to 
the disposition of the matter. 

(e) Advisory groups are utilized by the Federal Civil Defense 
Administration only in the recommendation of such groups of broad 
policy and program questions; and not in matters of individual pro- 
gram application or questions for determination arising thereunder. 

8. Since the Federal Civil Defense Administration is not a regula- 
tory agency, these questions do not apply to this agency. 

§. Since the Federal Civil Defense Administration is not a regula- 
tory agency, these questions do not apply to this agency. 

10. The Federal Civil Defense Administration issues no individual 
licenses or conducts no proceedings involving the validity of the ap- 
plication of rates, facilities, or practices of public utilities or carriers, 
aan accordingly the question does not apply. 

The adjudicating official of the Federal Civil Defense Admin- 
is Seana is furnished with a complete record of the matter coming 
up for disposition, and a précis of the position and views of the party 
involved and the re ee a (and reasons for the recommenda- 
tions) of the Federal Civil Defense Administration Inspector Gen 
eral. the program office involved, and the General Counsel. 


IV. Inspecrion or Recorps 


Written submissions are received on a voluntary filing basis by 
ae Federal Civil Defense Administration on any matter touching on 
or concerning the civil defense of the Nation and programs conducted 
by the agency. Any matters falling within this purview are received 
and given full consideration and written response to. 








in} 


of 


re 
he 
to 


SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1219 


The Federal Civil Defense Administration requires no written 
documents or reports to be filed, except with respect to regulations on 
the Civil Defense insignia. Statutory provisions relied upon are sec- 
tions 204 and 401 (g) of the Federal Civil Defense Act of 1950, as 
ee 

All matters filed with the Federal Civil Defense Administration 
are seyail able for public inspection. 

4. No public announcement is made of the filings. Public an- 
nouncement for the presentation of views by interested parties, in 
matters relating to regulations on the Civil Defense insignia, is made 
by publication in the Federal Register and mailing to interested 
pt Ww ties. 

Public information is disseminated by the Federal Civil Defense 
Adnditiistr ation through public information releases, by FCDA pub- 
lications, and by the use and utilization of all information media. 
Matters of public record are open and available for inspection by the 
public during the business hours of the agency at which time any 
— ested party may inspect such records. 

Applications or petitions which would affect the interest of other 
aed filed with the Federal Civil Defense Administration would be 
publicly announced by publication in the Federal Register and service 
by ‘register ‘ed mail upon interested parties. 

No. The Federal Civil Defense Administration is under the 
dines ‘tion of the Administrator and accordingly no vote is provided 
for or taken in the disposition of the matter coming before him. 

8. The only matters not available to the public files with the Federal 
Civil Defense Administration are those having a security classification. 

9. Pursuant to section 201 (f) of the Federal Civil Defense Act, the 
Federal Civil Defense Administration engages in programs and pub- 
licly disseminates appropriate civil- defense information by all appro- 
priate means. The nature of the responsibilities and the methods of 
conducting the programs of this Administration leads to widest possi- 
ble publication of information, rather than suppression. ‘The only 
documents which should not be available for public inspection are 
those of a classified nature which affect the national defense or the 
national security, and fall within the provisions of title 18, United 
States Code, section 798. 


V. WorRKLOAD AND STAFFING PATTERNS 


There is no backlog in the FCDA in the exercise of rulemaking 
and adjudication powers. Regulations of the FCDA are undergoing 
constant review and revision as program needs for concepts change 
and revision is required; or experience in the administration of the 
program indicates the desirability of changes in the regulations. 

2. Since the FCDA is not a regulatory agency, this question is not 
applicable. 

3. This question is not applicable for the same reason as in 2 above. 

ry Since the volume of rulemaking and adjudic ation proceedings in 
the FCDA is so small, no changes in agency procedures have ‘been 
necessary to expedite these proce eedings. 

5. Since the FCDA is not a regulatory agency, this Administration’s 
records are not maintained in a fashion which permits a breakdown 
of the number and kinds of personnel engaged in rulemaking and ad- 
judication proceedings. As the occasion requires, and dictated by the 
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nature of the questions presented, engineers, statisticians, and other 
technicians in the employ of the FCDA, attorneys, secretaries, and 
clerks devote that portion of their time to the issuance of the rule as 
the occasion requires. 


VI. Untrormitry or ADMINISTRATIVE PROCEDURE 


1. To the extent practicable, the FCDA’s procedures for rulemaking 
and adjudication have been made uniform with those of other agencies 
of the Government. 

2. For the nature of the program conducted by the FCDA in its 
dealings with the States, it is believed that within limits permitted 
by the nature of the civil-defense program that uniformity with other 
agencies’ methods of conducting their relations with the States has 
been and is successful. 

3. Since the FCDA is not a regulatory agency, this question does 
not have application. 


VIL. Rutes ror ApMission To Practice AND FOR AVOIDANCE OF 
ConFLictT OF INTEREST 


1. The FCDA has issued no rules for admission to practice before 
it. Any party having a matter before the FCDA may be represented 
by counsel of its choice. 

2. The FCDA has no formal rules for avoidance of conflicts of in- 
terests. All the statutory requirements on conflicts of interests are 
observed and no employee of this Administration is permitted to have 
an interest in a subject before this Administration for determination 
when he is in a position to influence such a decision. Former em- 
ployees may not represent interested parties in matters pending be- 
fore the FCDA for a period of 2 years subsequent to their separation 
where such employees could have been in a position to influence de- 
termination upon the matter pending. 

Members of advisory committees of the FCDA and other part-time 
or temporary advisory personnel employed by the FCDA, are exempt 
from certain statutory prohibitions relative to conflicts of mterests 
under the terms of section 402 of the Federal Civil Defense Act of 
1950, as amended, and the regulations of the President contained in 
Executive Order 10242. The FCDA has, to the extent practicable, 
maintained uniformity with other Government agencies on conflict 
of interests regulations or advisory and part-time personnel. 


VIII. Exemptions From tHe ADMINISTRATIVE PROCEDURE AcT 


1. All of the functions of the FCDA, except those relative to insigne 
matters, are exempt from the provisions of the Administrative Pro- 
cedure Act when the FCDA is dealing with the States. 

Under the Administrative Procedure Act, programs conducted 
by the Federal Government with the States or through the States 
are specifically exempt from the terms of that act. (In this regard, 
see the reply to question 9 of part I above). 


IX. Courr Decistons Arrectinc Acency Functions 


There have been no court decisions affecting the procedural funce- 
tions of the Federal Civil Defense Administration. 
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[COMMITTEE PRINT] 


SURVEY AND STUDY OF ADMINISTRATIVE ORGAN- 
IZATION, PROCEDURE, AND PRACTICE IN THE 
FEDERAL AGENCIES 


PART 11A—INDEPENDENT AGENCIES 


(Federal Communications Commission) 


(Letter from Hon. William L. Dawson, chairman, House Govern- 
ment Operations Committee, to the Federal Communications Com- 
mission: ) 

NOVEMBER 19, 1956. 
Mr. GreorGe C. McConNnavuGHEY, 
Chairman, Federal Communications Commission, 
Washington, D. C. 

Dear Mr. CuarrMan: In performance of its duties under the rules 
the House of Representatives, the Committee on Government Opera- 
tions is undertaking a survey and study of administrative organization, 
procedure, and practice in the Federal agencies. We are enclosing a 
questionnaire and we request that you furnish the committee the 
answers to the questionnaire on the dates shown in the following 
schedule: Section I, Rulemaking, December 20, 1956; section II, Ad- 
judication, January 15, 1957; remaining sections, February 15, 1957. 
Please send 12 copies of your replies to the committee. 

Sincerely yours, 
Wituiam L. Dawson, Chairman. 


(See p. 1069 for questionnaire sent to Independent Agencies by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. ) 
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FEDERAL COMMUNICATIONS COMMISSION 


Answer of the Federal Communications Commission to questionnaire on 
administratwe organization, procedure, and practice submitted by the 
Executive and Legislative Reorganization Subcommittee of the House 
Government Operations Committee. 


FEDERAL CoMMUNICATIONS COMMISSION, 
Washington, D. C., December 19, 1956. 
Hon. Wiit1am L. Dawson, 
Chairman, House Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConeressMAN Dawson: Receipt is acknowledged of your 
letters of November 19 and 27 transmitting a questionnaire on 
administrative procedure and practice, and asking for the answers to 
section I of the questionnaire on rulemaking by Deceanber 20, 1956. 
Enclosed is that material to the extent that time has permitted its 
preparation. The balance of the answers will be submitted to you 
as soon as possible. 

By direction of the Commission: 


Groree C. McConnavueuey, Chairman. 


I. RuLEMAKING 
Answer to question 1 


1. (a) Statutory reference to, and description of, the Commission’s 
quasi-legislative, or rulemaking, powers.—The Commission’s rulemak- 
ing powers are to be found in numerous parts of the Communications 
Act of 1934, as amended (title 47 U.S. C., sec. 151 et seq.). 

I. General grants of rulemaking powers 

General grants of rulemaking powers appear in Sections 4 (i), (47 
U.S. C., Sec. 154 (i)), and 303 (f) and (r) (47 U.S. C., See. 303 (f), 
303 (r)), of the Communications Act. Section 4 (i) confers on the 
Commission power, inter alia, to— 





* * * make such rules and regulations * * * not inconsistent with this Act, as 
may be necessary in the execution of its functions. 


Section 303 provides that: 


* * * the Commission from time to time, as public convenience, interest, or 
necessity requires shall— 

(f) Make such regulations not inconsistent with law as it may deem necessary 
ye prevent interference between stations and to carry out the provisions of this 
Act * * * 


and— 


(r) Make such rules and regulations and prescribe such restrictions and eon- 
ditions, not inconsistent with law, as may be necessary to carry out the proyi- 
sions of this Act, or any international radio or wire communications treaty or 
convention, or regulations annexed thereto, including any treaty or convention 
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insofar as it relates to the use of radio, to which the United States is or may 
hereafter become a party. 

It is under — general grants of rulemaking power, contained in 
sections 4 (i), 303 (f), and 303 (r), supra, that the Commission pro- 
mulgates rules ae regulations, in the absence of specific grants of 
quasi-legislative authority. 

In addition to these broad general rulemaking powers, the Com- 
munications Act vests the Commission with certain specific rulemaking 
powers and also other general rulemaking powers. In considering 
the ‘grants of rulemaking power which are listed below, it should be 
kept in mind that we have not limited our presentation to situations 
where the relevant statutor Vy prov ision expressly refers, in some form 
or other, to “rule” or “regulation,” inasmuch as in many cases, 
rulemaking authority on a given matter must be implied Seen the 
particular statutory provision. 


II. Rulemaking power respecting common carriers 
,, Title II of the Communications Act, which is applicable to common 
carriers, contains the following grants of rulemaking power: 

(1) Section 201 (b) (47 U.S. C., sec. 201 -(b)) provides that ‘All 
charges, practices, Kecdtaicen and regulations for and in connection 
with” common carrier wire or radio communications service “shall 


be just and reasonable,” ’’ The final sentence of section 201 (b) then 
provides that- 


The Commission may prescribe such rules and regulations as may be necessary 
in the public interest to carry out the provisions of this Act. 

As regards common carrier matters generally, this section appears to 
be a general grant of rulemaking authority ; 

(2) Section 203 (a) (47 U. S. C., sec. 203 (a)) requires common 
carriers to file with the Commission schedules of their charges, and 
provides that such schedules shall contain such information, be. in 
such form, and be posted and kept open for public inspection in 
such places ““* * * as the Commission may by regulation require. 

(3) Section 203 (b) (47 U.S. C., sec. 203 (b)), provides that a 
common carrier shall make no changes in the schedule of charges, 
classifications, regulations, or practices which have been filed and 
published under section 203 (b), supra, except after 30 days’ notice 
to: the Commission and the public, which notice “* * * shall be 
published in such form and contain such information as the Commis- 
sion may by regulations prescribe.”’ 

(4). Section 205 (a) (47 U.S. C., sec. 205 (a)), provides that when 
after opportunity for hearing, the Commission is of the opinion any 
charge, classification, regulation, or practice of a carrier is or will 
be in violation of any provision of the act, the Commission is 
empowered to determine what will be just, fair and reasonable, and 
should thereafter be followed. Under the definition of “rulemaking”’ 
contained in section 2 (c) of the Administrative Procedure Act, 
section 205 (a) confers on the Commission rulemaking power as to 
the charges, classifications, regulations, and practices of common 
carriers. 

(5) Section 210 (a) of the Communications Act (47 U.S. C., see. 
210 (a)) makes it permissible for common carriers to issue or give 
franks, or to exchange franks with each other for the use of their 
officers, employees, agents, and their families. The issuance, giving 
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and exchanging of franks with common carriers not subject to the 
Communications Act is made “* * * subject to such rules as the 
Commission may prescribe.’ 

(6) Section 212 (47 U. S. C., sec. 212, as amended by Public Law 
914, 84th Cong., 2d sess., approv ed August 2, 1956, 70 Stat. 931), now 
permits interlocking directorates— : 
* * * Upon due showing in form and manner quem by the Commission, 
that neither public nor private interests will be adversely affected thereby. 

The Commission considers this a grant of authority to promulgate 
general rules respecting this matter. 

(7) Section 213 (f) (47 U.S. C., sec. 213 (f)) states that— 

* * * all rules and regulations made by the Commission for the purpose of 


administering this section [Section 213, which deals with the valuation of carriét 
property] shall have the full force and effect of law * * *. 


(8) Section 220 (a) (47 U. S. C., see. 220 (a)) provides that. the 
Commission may— 
* * * in its discretion, prescribe the forms of any and all accounts, records, and 
memoranda to be kept by carriers subject to this act, including the accounts, 


records, and memoranda of the movement of traffic, as well as of the receipts and 
expenditures of money. 


(9) Section 220 (b) (47 U. S. C., sec. 220 (b)) requires the Commis+ 
sion to— 
* * * prescribe for such carriers the classes of property for which depreciation 
charges may be properly included under operating expenses, and the percentagé 


of depreciation which shall be charged with respect to each of such classes of 
property, classifying the carriers as it may deem proper for this purpose. 


(10) Section 220 (h) (47 U.S. C., see. 220 (h)) authorizes the Com, 
mission to— 

* * * classify carriers subject to this Act and prescribe different requirements 
* * * for different classes of carriers— 

but provides that the Commission can, on proper findings, except 
varriers from the requirements of section 220 if such carriers are 
already subject to State commission regulation respecting the matters 
set forth in section 220. 

(11) Section 221 (c) (47 U. S. C., see. 221 (c)) provides that in 
administering the Communic ations Act as to carriers engaged in wire 
telephone communication— 

* * * the Commission may classify the property of any such carrier used for 
wire telephone communications, and determine what property of said carrier 
shall be considered as used in interstate or foreign telephone toll service. 

Such classification is to be made on hearing, only after notice, but 
contemplates essentially a rulemaking type of proceeding. 
III. Rulemaking power respecting radio (including television) services 

Title III of the act especially section 303 thereof, which contains 
both general and detailed rulemaking authority, confers extensive 
rulemaking powers on the Commission for regulation of radio broad- 
cast services and other uses of radio. They are as follows: 

(1) Section 303 (a) (47 U.S. C., sec 303 (a)) requires the Com- 
mission to ‘classify radio stations.’ ~The Commission classifies 


radio stations on the basis of general rules, rather than by ad hoe 
proceedings. 
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(2) Section 303 (b) (47 U. S. C., sec. 303 (b)) requires the Commis- 
sion to “Prescribe the nature of the service to be rendered by each 
class of licensed stations and each station within any class.” 

(3) Section 303 (c) (47 U.S. C., see. 303 (c)) authorizes the Com- 
mission to assign bands of frequencies to various classes of stations, 
to assign frequencies for individual stations and to determine station 
power and hours of operation. The assignment of bands of fre- 
quencies to different types of services (as radio, television, safety and 
special) is accom plished in a general rulemaking procedure, as is 
also the determination respecting station power and hours of operation. 

(4) Seetion 303 (d) (47 U.S. C., see. 303 (d)) confers on the Com- 
mission power to ‘Determine the location of classes of stations or 
individual stations.” 

(5) Section 303 (e) gives the Commission authority to— 

Rezulate the kind of apparatus to be used with respect to its external effects 
and the purity and sharpness of the emissions from each station and from the 


apparatus therein. 
Regulations regarding type approval and acceptance are arrived at 
after rulemaking rer 

(6) Section 303 (f) (47 U.S. C., sec. 303 (f)), is a general grant of 
rulemaking authority to adopt: 
* * * such regulations not inconsistent with law as [the Commission] may deem 


mecessary to prevent interference between stations and to carry out the pro- 
visions of this Act. 


(7) Section 303 (h) (47 U.S. C., sec. 303 (h)) gives the Commission 
<“* * * authority to establish areas or zones to be served by any 
station.’ 

(8) Section 303 (i) (47 U.S. C., see. 303 (i)), authorizes the Com- 
sion “‘* * * to make special regulations applicable to radio stations 
engaged in chain broadcasting.”’ It is under this section that we have 
adopted our rules governing chain broadcasting. 


(9) Section 303 (j) (47 U.S. C., sec. 303 (j)) confers on the Commis- 
sion— 


* * * authority to make general rules and regulations requiring stations to keep 
such records of programs, transmissions of energy, communications, or signals as 
it may deem desirable. 


_ (10) Section 303 (k) (47 U.S. C., sec. 303 (k)) gives the Commis- 
sion— 


* * * authority to exclude from the requirements of any regulations in whole or 
in part any radio station upon railroad rolling stock, or to modify such regulations 
in its discretion, 


This the Commission considers a grant of rulemaking authority. 

(11) Section 303 (1) (47 U.S. C., sec. 303 (1)) gives the Commission 
rulemaking authority to 
* * * prescribe the qualifications of station operators, to classify them according 
to the duties to be performed, to fix the forms of such licenses, and to issue them 
to such citizens of the United States as the Commission finds qualified. 

(12) Section 303 (p) (47 U.S. C., sec. 303 (p)) gives the Commis- 
s10n— 
* * * authority to cause to be published such call letters and such other announce- 


ments and data as in the judgment of the Commission may be required for the 


efficient operation of radio stations subject to the jurisdiction of the United States 
and for the proper enforcement— 


of the Communications Act. 
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(13) Section 306 of the Communications Act (47 U.S. C., sec. 306), 
provides that the Communications Act shall not apply to radio com- 
munications or signals transmitted by foreign ships while in the 
jurisdiction of the United States, but provides that such communica- 
cations— 

* * * shall be transmitted only in accordance with such regulations designed to 
prevent interference as may be promulgated under the authority of this act. 

(14) Section 308 (a) of the act (47 U.S. C., sec. 308 (a)) authorizes 
the Commission, in certain specified emergency situations, to grant 
construction permits and station licenses, or renewals or modifications 
thereof— 

* * * in such manner and upon such terms and conditions as the Commission 
shall by regulation prescribe, and without the filing of a formal application. 

This subsection thus provides for a departure under certain condi- 
tions from the requirement imposed by section 308 that construction 
permits or station licenses, or modifications or renewals thereof, be 
granted only on the basis of a written application thereof. 

(15) Section 308 (b) (47 U. S. C., sec. 308 (b)) requires that: 

All applications for station licenses, or modifications or renewals thereof, shall 
set forth such facts as the Commission by regulation may prescribe as to the 
citizenship, character, and financial, technical, and other qualifications of the 
applicant to operate the station; the ownership and location of the proposed 
station * * *; the frequencies and the power desired to be used; the hours of the 
day * * * during which it is proposed to operate the station; the purposes for 
which the station is to be used; and such other information as it may require. 

(16) Section 309 (d) (47 U.S. C., sec. 309 (d)) provides that station 
licenses ‘‘* * * shall be in such general form as [the Commission] 
may prescribe,” and then sets forth the mandatory requirements 
which the license must set out. 

_ (17) Section 315 (ec) of the act (47 U.S. C., sec. 315 (c)) requires the 
Commission to ‘‘* * * prescribe appropriate rules and regulations to 
carry out the provisions of” section 315, which imposes on broadcast 
licensees a statutory duty to afford all legally qualified candidates for 
public office equality in the opportunity to use broadcast facilities. 

(18) Section 318 (47 U.S. C., sec. 318) gives the Commission: 

* * * power to make special regulations governing the granting of licenses for 
the use of automatic radio devices and for the operation of such devices. 

(19) Section 319 (a) (47 U.S. C., sec. 319 (a)) provides no license 
shall be issued for operation of a station unless a permit for construc- 
tion has first been granted by the Commission. The application for 
the construction permit must set forth such facts: 

* * * as the Commission by regulation may prescribe as to the citizenship, 
character, and the financial, technical, and other ability of the applicant to con- 
struct and operate the station, the ownership and location of the proposed sta- 
tion * * * the frequencies desired * * *, the hours of the day * * * during 
which it is proposed to operate the station, the purpose for which the station is 
to be used, the type of transmitting apparatus to be used, the power to be used, 
the date upon which the station is expected to be completed and in operation, and 
such other information as the Commission may require. 

(20) Section 325 (c) (47 U.S. C., sec. 325 (c)) provides that appli- 
cations for foreign studios ‘‘* * * shall contain such information as 
the Commission by regulation may prescribe.” 

(21) Section 354 (b) (47 U.S. C., see. 354 (b)) requires cargo ships 
of the United States fitted with a radiotelephone installation in ac- 
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cordance with section 356 to maintain a listening watch while such 
ships are being navigated outside a harbor or port, and states that 
the watch maintained shall be “* * * in such manner and during 
such periods as determined by the Commission.” 

(22) Section 357 (47 U. S. C., sec. 357) provides that every ship 
required by treaty to which the United States is a party, by statute, 
or by regulation made in conformity with a treaty, convention or 
status, to be provided with lifeboat radio: 

* * * shall be fitted with efficient radio equipment appropriate to such require- 
ment under such rules and regulations as the Commission may find necessary 
for safety of life. 

(23) Section 358 (47 U.S. C., sec. 358) authorizes the Commission, 
for any ship subject to part II (the use of radio for safety at sea 
provisions) of title III, to approve details as to the location and 
manner of installation of required equipment, to approve installations, 
apparatus and spare parts necessary, and to prescribe such additional 
equipment as may be necessary. 

(24) Section 359 (a) (47 U.S. C., sec. 359) requires the master of 
any ship of the United States equipped with radio transmitting appa- 

ratus to cause to be transmitted to ships in the vicinity and to the 
appropriate authorities, “* * * in accordance with rules and regula- 
tions issued by the Commission,”’ any information concerning danger- 
ous ice, dangerous derelicts, tropical storms, or any other direct danger 
to navigation. Subsection (e) of section 359 (47 U.S. C., see. 359 
(e)) authorizes stations or carriers to render free service in connection 
with situations involving the safety of life and property, including 
hydrographic reports, weather reports, etc.: 

* * * subject to such rules and regulations as the Commission may prescribe, 
which rules may limit such free service to the extent which the Commission finds 
desirable in the public interest. 

(25) Part IIL of title III of the Communications Act, which was 
adopted in 1956 as Public Law No. 985, 84th Congress, 2d session, 
approved August 6, 1956, makes it unlawful for any vessel of the 
United States which transports more than six passengers for hire, to 
be navigated in the open sea or any tidewater with the jurisdiction 
of the United States adjacent or contiguous to the open sea, unless 
such vessel is equipped with an efficient ratiotelephone installation in 
operating condition. To implement part III of title III, section 384 
of the Communications Act (47 U. S. C., see. 384) vests the Com- 
mission with authority with respect to any vessel subject to part II 
to specify operating and technical conditions for required installations; 
to approve details as to the location and manner of installing required 
equipment and to approve installations, apparatus and necessary spare 
parts; and finally, to prescribe such additional equipment as may be 
determined to be necessary to supplement that required by part III 
for proper functioning of required equipment. 


IV. Rulemaking power respecting procedural and administrative reme- 
die s 

Title IV of the Communications Act, which governs procedural and 
administrative matters, contains several grants of rulemaking power. 
They are as follows: 

(1) Section 410 (a) of the act (47 U.S. C., see. 410 (a)) authorizes 
the Commission (except as provided for in sec. 409) to refer matters 
to a joint board composed of a member or equal members, as deter- 
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mined by the Commission, for each of the States in which the wire or 
radio communication affected by or involved in a proceeding takes 
place or is proposed. Subsection (a) of section 410 then provides, 
inter alia, that the proceedings of such a joint board ‘“* * * shall be 
conducted in such manner as the Commission shall by regulations 
prescribe.”’ 

(2) Section 410 (b) gives the Commission authority to confer with 
any State commission having regulatory jurisdiction with respect to 
carriers, regarding the relationship between rate structures, accounts, 
charges, practices, classifications, and regulations of carriers subject to 
the jurisdiction of such State commission and of the Commission. 
Subsection (b) then provides that: 

* * * the Commission is authorized under such rules and regulations as it shall 
prescribe to hold joint hearings with any State commission in connection with 
any matter with respect to which the Commission is authorized to act. 

(3) Section 504 (b) of the act (47 U.S. C., sec. 504 (b)) provides 
that: 

The forfeitures imposed by parts IT and III of title III and section 507 of this 
Act shall be subject to remission or mitigation by the Commission, upon applica- 
tion therefor, under such regulations and methods of ascertaining the facts as 
may seem to it advisable * * *. 

(6). The Commission is authorized by statute to exercise the rule- 
making powers referred to in the sections of the Communications Act 
listed above in the answers to part (a) of this question. 

1 (c). Delegation of the Commission’s rulemaking powers appears 
to be pe rmissible under section 5 (d) (1) of the act (47 U.S. C., see. 
155 (d) (1)), which permits the Commission to— 

* * * assign or refer any portion of its work, business, or functions to an 
individual commissioner or commissioners or to a board composed of one or 
more employees of the Commission— 
and our implementing rule adopted under this statutory provision, 
section 0.213 of the Commission’s Statement of Delegation of Author- 
ity (1 Pike & Fischer, Radio Regulation 51: 62). Despite this 
statutory authority for delegation, only on one or two occasions since 
the inception of the Commission has less than the whole Commission 
participated in the consideration and adoption of proposed rules. In 
this connection, it should be noted, of course, that certain preliminary 
aspects of the rulemaking function are handled by the staff, but the 
ultimate exercise of that statutory power—the actual consideration 
and resulting adoption or rejection of proposed rules—is, except for 
the extremely rare occasions noted above, perfor med by the 
Commission. 








Answer to question 2 


. A. A substantial portion of the rulemaking functions of the 
Federal Communications Commission are performed pursuant to a 
general statutory grant of authority and not a specific grant. (See 
our answer to question 1.) It would be difficult indeed to determine 
with any degree of accuracy the exact percentage of the Commission’s 
rulemaking which is accomplished on this basis. The statutory 
provisions extending this general authority are contained in the follow- 
ing sections of the Communications Act of 1934, as amended: 

Sec. 4 (i). The Commission may perform any and all acts, make such rules and 


regulations, and issue such orders, not inconsistent with this Act, as may be neces- 
sary in the execution of its functions (47 U. S. C. 154 (i). 
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Sec. 201 (b). All charges, practices, classifications, and regulations for and in 
connection with such communications service, shall be just and reasonable, and 
any such charge, practice, classification, or regulation that is unjust or unreason- 
able is hereby declared to be unlawful: Provided, That communications by wire 
or radio subject to this Act may be classified into day, night, repeated, unrepeated, 
letter, commercial, press, Government and such other classes as the Commission 
may decide to be just and reasonable, and different charges may be made for the 
different classes of communications: Provided further, That nothing in this Act 
or in any other provision of law shall be construed to prevent a common carrier 
subject to this Act from entering into or operating under any contract with any 
common carrier not subject to this Act, for the exchange of their services, if the 
Commission is of the opinion that such contract is not contrary to the public 
interest: Provided further, That nothing in this Act or in any other provisions of 
law shall prevent a common carrier subject to this Act from furnishing reports of 
positions of ships at sea to newspapers of general circulation, either at a nominal 
charge or without charge, provided the name of such common carrier is displayed 
along with such ship position reports. The Commission may prescribe such rules 
and regulations as may PS necessary in the public interest to carry out the pro- 
visions of this Act (47 U. C. 201 (b)). 

Src. 303. Except as Sitere’ ise provided in this act, the Commission from time 
to time, as public convenience, interest, or necessity requires shall— 

(f) Make such regulations not inconsistent with law as it may deem neces- 
sary to prevent interference between stations and to carry out the provisions 
of this Act: Provided, however, that changes in the frequencies, authorized 
power, or in the times of operation of any station, shall not be made without 
the consent of the station licensee unless, after a public hearing, the Com- 
mission shall determine that such changes will promote public convenience 
or interest or will serve public necessity, or the provisions of this Act will be 
more fully complied with; 

(r) Make such rules and regulations and prescribe such restrictions and 
conditions, not inconsistent with law, as may be necessary to carry out the 
provisions of this Act, or any international radio or wire communications 
treaty or convention, or regulations annexed thereto, including any treaty or 
convention insofar as it relates to the use of radio, to which the United States 
is or may hereafter become a party. (47 U. 8. C. Section 303 (f) and (r).) 


Answer to question 3 
I. Procedural rules 


(a) Manner of collection of data for determination —The manner of 
collecting data for determining procedural rules depends essentially 
on whether the Commission has determined that public participation 
would be helpful in the formulation of proposed rules and has allowed 
public procedures. In cases in which the Commission has determined 
that public participation would be beneficial in arriving at new or 
revised procedural rules, the technique for collecting the ‘data, views, 
and arguments of interested parties as to whether the rules should 
be adopted, either as proposed, or in some modified form, is through 
the issuance of a notice of proposed rulemaking. This notice sets 
forth the proposed rules, is published in the Federal Register, and 
invites the views of interested parties. Once interested parties desir- 
ing to comment on the proposed rules have made their views known 
to the Commission (through comments, and generally reply comments 
thereto), the Commission’s staff analyzes these views and prepares a 
memorandum to the Commission, setting forth the principal conten- 
tions and arguments either in support of, or in opposition to, the 
proposed rules. This staff analysis is then presented to the Com- 
mission for its consideration at one of its regular meetings, at which 
the Commission either adopts the rules as they were originally pro- 
posed, or instructs the staff to modify them so as to reflect contentions, 
views and arguments which it believes have merit. 
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Im passing, we should like to point out that this is the technique 
the Commission is currently using in connection with a notice of pro- 
posed rulemaking we have issued on a pending proposed general revi- 
sion of our rules of practice and procedure, 

A variation of the practices outlined above exists where the Com- 
mission has determined (as is permissible under section 4 (a) of the 
Administrative Procedure Act, 5 U. S. C. sec. 1003 (a)) that notice 
and public procedures would be unnecessary, impracticable, or con- 
trary to the public interest. In such a case, where public participa- 
tion is mot permitted, data for the determination of proposed. pro- 
cedural rules is collected entirely by the Commission’s own, staff. 
On the basis of this data (which includes in large measure the expert 
knowledge of the Commission’s staff in communications matters), pro- 
posed cole are formulated and then presented to the Commission. for 
its consideration at a regular staff meeting. 

(b) Extent of notice to interested persons.—In the adoption of. pro- 
cedural rules, the Commission follows section 4 (a) of the Administra- 
tive Procedure Act. Section 4 (a) provides that the requirements of 
notice contained therein are inapplicable, inter alia, to rules of pro- 
cedure or to any situation in which notice and public procedure are 
found to be unnecessary, impracticable or contrary to the public inter- 
est (provided a finding and a brief statement of the reasons therefor 
are incorporated in the rules issued), Therefore, ordinarily, no public 
or published notice is given prior to the adoption of a procedural rule, 
(Of course, if the procedural rule is one adopted at the request, of a 
private party, the Commission gives such known parties notice of its 
action on the petition for proposed rulemaking.) 

In some instances (as, for example, in connection with the Com- 
mission’s current Notice of Proposed Rulemaking which looks toward 
a general, overall revision of our procedural rules) the Commission 
may deem it desirable to obtain all the various divergent views of 
those who may be affected by a particular rule, in which case it pub- 
lishes a Notice of Proposed Rulemaking in the Federal Register, re- 
questing interested parties to submit their written data, views, or 
argument for consideration by the Commission. The published No- 
tice of Proposed Rulemaking complies with the requirements of sec- 
tion 4 (a) of the Administrative Procedure Act (5 U.S. C. 1003. (a)), 
i. e., it contains a statement of the time, place, and nature of the 
rulemaking proceedings, refers to the authority under which the rule 
is proposed, and either states the terms or substance of the proposed 
rule or describes the subjects and issues involved. 

(c) Hearing and extent of public participation therein.—As already 
menenneS in connection with the answer to part I (b) supra, section 

(a) of the Administrative Procedure Act, supra, permits dispensing 
with notice and public procedure in rulemaking in certain instances. 
Pursuant to section 4 (a), generally the Commission does not, utilize 
public procedures in adopting its procedural rules. There are, of 
course, certain instances in which the Commission deems it, desirable 
to obtain the views, data, and argument of interested persons, regard- 
ing procedural rules, in which case an opportunity for public partici- 
pation is afforded. The extent of participation with regard to pro- 
cedural rules (where a public procedure is being follows« d) i is generally 
limited to inviting and receiving written submissions setting forth 
data, views, and arguments of the interested parties. Written reply 
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comments are usually permitted also. Where a proposed procedural 
rule is of sufficient importance, the Commission in its discretion may 
hear the oral argument of interested persons. Oral presentation, 
however, is held only rarely in rulemaking proceedings, inasmuch as 
the complexity of the considerations involved in rulemaking are usually 
best presented i in written form. 

(d) Extent of agency statement of reasons for rules adopted. —Once a 
procedural rule has been adopted by the Commission, a concise general 
statement of the basic purpose of the rule and the reasons which led 
to its adoption is included in the order adopting the proposed rule. 
Because of the varying purposes behind the numerous procedural rules 
which the Commission adopts or revises, it is difficult to generalize 
with precision on the extent of our statement of the reasons for pro- 
cedural rules adopted. In general, however, it can be said that once 
the Commission adopts a procedural rule, it includes in its order of 
adoption a concise general statement of the basie purpose of the rule 
and the reasons which led to its adoption. This statement of the 
reasons for adopting the rule consists generally of a brief recital of 
the situation or circumstances which compelled adoption of the rule 
and the manner in which the Commission believes the rule, as adopted, 
will lead to correction of those conditions. 
~ (e) Manner of public or other dissemination or availability of rules.— 
The Commission adopts procedural rules by issuance of an order, 
report and order, or memorandum opinion and order. All orders 
adopting procedural rules and the terms of the rules adopted are cur- 
rently published in the Federal Register, in accordance with the 
requirement of section 3 of the Administrative Procedure Act (5 
U.S. C. 1002). On adoption of a proce paral rule, interested persons 
who may have participated in the rulemaking proceedings (in the 
event public procedure was allowed) are informed of the Commission’s 
action. Public notice of the rule adoption is also available through 
the Commission’s Office of Reports and Information. The procedural 
rules, as well as other rules adopted by the Commission, are later 
reprinted from the Federal Register and included in the Code of 
Federal Regulations, which is kept up to date by a cumulative supple- 
ment. A recapitulation of the Commission’s Rules and Regulations 
is reprinted periodically, as revised in the Federal Register, and 
reprinted for sale to the public by the Superintendent of Doe uments, 
United States Government Printing Offic e. A mailing service for 
current revisions and changes in existing rules is available to interested 
persons. Furthermore, all rules and regulations of the Commission 
(as well as selected opinions, decisions, orders, and other Commission 
action relating to broadcast matters) are also reported and printed in 
Pike & Fischer, Radio Regulation, a subscription reporting service 
with offices in Washington, D.C. (It should be noted here that after 
January 1, 1957, rulemaking proceedings which the Commission 
deems to be of sufficient importance will be printed by the Government 
Printing Office on a current weekly basis, along with decisions in 
adjudicatory matters, under the Commission’s revised procedures of 
printing its decisions.) 


IT.. Substantive rules 


(a) Manner of collection of data for determination—The manner of 
collecting data for determining whether proposed new or amended 
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substantive rules should be adopted, or should be adopted in some 
form other than that proposed, 1s basically the same as that used in 
connection with procedural rules, a process already discussed in our 
answer to question 3 (1) (a), supra. However, there is one principal 
difference in the procedures followed in considering substantive rules 
as contrasted to those used in determining procedural rules: in vir- 
tually every case, the technique used for collecting data on substantive 
rules is that of issuing a Notice of Proposed Rulemaking. This 

notice, which contemplates public participation in the rulemaking, is 
published in the Federal Register, sets forth the proposed rules, and 
invites the written submissions, views, arguments, and data of inter- 
ested parties. These views can be either in support of the proposed 
rules, in opposition thereto, or can suggest adoption on modified 
terms. Where deemed desirable by the Commission, oral presentation 
of views may further be allowed, but generally, once the views and 
comments of parties participating in the rulemaking proceeding have 
been filed with the Commission, the procedure then followed is 
simply that of having the staff analy ze these comments, and on the 
basis of that analysis, to present them to the Commission at one of its 
regular meetings. 

There is one other respect in which the actual mechanics for 
collecting data and deciding the merits of proposed substantive rules 
differ from those used for procedural rules. Whereas section 4 (a) of 
the Administrative Procedure Act (5 U.S. C., see. 1003 (a)), does not 
require a hearing prior to adoption of agency procedural rules, in 
certain cases, the Communications Act requires that rules be arrived 
at only after the opportunity for a hearing before the Commission. 
When this statutory requirement for a hearing on the record is present, 
the formal rulemaking requirements of sections 7 and 8 of the Admin- 
istrative Procedure Act (5 U.S. C., sees. 1006 and 1007), come into 
play. Where this opportunity for an agency hearing exists, the data 
for determining the merits of a proposed substantive rule would then 
be collected in the course of the hearing which is required. 

Extent of notice to interested persons.—Since the requirements of 
notice cannot be dispensed with in the adoption of substantive rules 
(except in the comparatively infrequent cases where the Commission 
can find under the terms of section 4 (a) of the Administrative Pro- 
cedure Act, supra, that notice or public procedure is impracticable, 
unnecessary, or contrary to the public interest), in virtually all cases 
involving proceedings on proposed rules or a substantive nature, 
published notice thereof is given in the Federal Register. This notice 
complies with the requirements of section 4 (a) of the Administrative 
Procedure Act and sets forth a statement of the time, place, and nature 
of the rulemaking proceedings; refers to the authority under which 
the rule is proposed; and includes either the terms or substance of the 
proposed rule or a description of the subjects and issues involved. 
Notice of proposed rulemaking is also given to interested parties whose 
identity is known to the Commission, such as those who have peti- 
tioned for rulemaking or have otherwise participated in a rulemaking 
proceeding. Further, public notice of proposed rulemaking on sub- 
stantive rules is made available through the facilities of the Com- 
ae ate s Office of Reports and Information. 

) Hearing and extent of public participation therein.—In the adop- 
tion of substantive rules, generally, public participation (if it has not 
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‘been dispensed with under section 4 (a) of the Administrative Pro- 
cedure Act, supra), is limited to written submissions of data, views 
and arguments by interested persons, and in the absence of a statutory 
requirement for a hearing, ordinarily, these views are not presented 
orally. If it deems the proposed rule of sufficient importanee or for 
any other reasons deems it desirable to hear the oral views of interested 

arties, the Commission may allow oral argument. The Commission 
eels, however, that ordinarily, written submissions will amply bring 
out divergent views on any proposed substantive rule. Inasmuch as 
the bulk of proposed substantive rules involves highly intrieate, and 
often conflicting, technical considerations for resolution by the Com- 
mission, of necessity, written submissions setting forth the underlying 
data, views and arguments generally provided the best method for 
permitting study by the Commission of issues involved in any given 
proposal. 

Of course, where “‘* * * rules are required by statute to be made 
on the record after opportunity for an agency hearing,” that hearing 
and the extent of public participation are governed by seetions 7 and 
8 of the Administrative Procedure Act and by the wording of the 

articular provision of the Communications Act which imposes the 
fearing requirement. 

(d) Extent of agency statement of reasons for rules adopted.—Because 
of the extensive range of the Commission’s substantive rules, it is 
again difficult to disc! uss, except in general terms, the extent of the 
Commission’s statement of its reasons for substantive rules adopted. 
In compliance with section 4 (b) of the Administrative Procedure 
Act, a concise general statement of*the basis and purpose of a sub- 
stantive rule is stated in the rule when it is adopted. In addition, 
in disposing of the major contentions of the interested persons in the 
order, report and order, or memorandum opinion and order which 
acc ompanies the final ruling on the proposal, the Commission 
amplifies its reasoning for the action taken in the rulemaking 
proceeding. 

In the case of rulemaking proceedings which are governed by 
sections 7 and 8 of the Administrative Procedure Act, the Com- 
mission’s statement iof its reasons for adopting a substantive rule is 
made in conformity with section 8 thereof, i. e., our decision includes 
‘‘* * * findings and conclusions, as well as the reasons or basis 
therefor, upon all the material issues of fact, law, or discretion 
presented on the record,” as well as ‘“* * * theappropriaterule * * * 
or denial thereof.”’ 

(e€) Manner of public or other dissemination or availability of rules.— 
The manner of disseminating and making available the Commission’s 
substantive rules is the same as that regarding procedural rules. The 
manner in which those rules are made available is discussed in our 
answer to question 3 (1) (e), supra. 

III. General statements of policy 

(a) Manner of collection of data for determination.—On occasion, 
the Commission has issued general statements of the future policy 
it will follow on a given matter, for the guidance of the Commission’s 
licensees and others affected by our actions. Statements of policy 
may be either in the form of rules or formal reports. Examples are 
our “Report on Uniform Policy as to Violation by Applicants of the 
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Laws of the United States,’ and our ‘Report on Editorializing by 
Licensees” (vol. I, pt. 3, Pike & Fischer, Radio Regulation, pp. 91:495 
et seq. and 91:201 et seq., respectively). It should be noted that.some 
statements of policy are also enunciated by the Commission in 
adjudicatory proceedings as part of our body of case law. These 
statements of policy are found in the Commission’s decisions in these 
matters, which are released publicly; are reported currently in Pike & 
Fischer, Radio Regulation; and are printed in the Federal Com- 
munications Commission reports. 

The manner of collecting data to aid in formulating general state- 
ments of policy is for all practical purposes the same as that used for 
procedural and substantive rules. It consists of procuring the written 
views and arguments of interested parties (supplemented occasionally 
by oral presentation), the recommendations of staff experts, and 
utilization of the judgment and experience of the individual com- 
missioners. 

(b) Extent of notice to interested persons.—As with procedural rules, 
section 4 (a) of the Administrative Procedure Act (5 U.S. C. 1003 (a)) 
does not require that published notice be given prior to formulation of 
““* * * general statements of policy.” In the past, however, where 
the policy statement to be formulated is deemed to be of sufficient 
importance, the Commission has given notice of the pending proceed- 
ing and has invited interested parties to submit memoranda or briefs 
and to appear before the Commission for oral presentation of their 
views. See, for example, the Commission’s ‘‘Report on Uniform 
Policy as to Violation by Applicants of Laws of the United States,” 
supra. 

(c) Hearing and extent of public participation therein —The Admin- 
istrative Procedure Act, supra, requires neither a hearing nor public 
participation in the formulation of statements of general policy. 
Here again, however, the Commission has in the past, in its discretion, 
invited public participation by interested parties in policy formula- 
tion, and has accorded a hearing which consists of written submissions 
supplemented by oral argument. 

(d) Extent of agency statement of reasons for rules adopted —The 
Commission’s statement of its reasons for adopting any given state- 
ment of general policy are usually quite extensive. T his is especially 
so in cases where public participation has been invited, for in such 
instances, the views of interested parties who would be affected in the 
future by adoption of the proposed policy are diverse and are usually 
stated at length. In deciding what policy will best serve the public 
interest, the Commission is required to resolve numerous conflicting 
contentions. In so deciding, the Commission gives its reasons as to 
why it accepts or rejects any major contention, and because of the 
length and number of these contentions, the Commission’s reasons 
unde rlying the policy adopted necessarily become rather extensive 

) Manner of public or other dissemination or availability of rules.— 
Ger eral statements of policy are made available in much the same 
manner as the other categories of rules heretofore considered. Public 
notice of the Commission’s adopt of such statements of policy is 
usually published in the Federal Register and is given through our 
Office of Reports and Information. “Interested parties who partici- 
pated during the course of any proceedings held in formulating the 
stated policy are informed of our action by being provided with a copy 
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of our Report finalizing the policy formulation. The Commission’s 
reports on policy matters are published i in the Federal Register and 
are also collected on a current basis in volume I, part 3 of Pike & 
Fischer, Radio Regulation. Policy reports which the Commission 
considers of sufficient interest and importance are reqorted in the 
official Federal Communications Commission Reports. 

IV. Interpretative rules 

(a) Manner of collection of data for determination.—The manner of 
collecting data for determining interpretative rules (which imple ment 
statutory policies expressed in the Communications Act of 1934, a 
amended, such as the policy contained in section 315 (47 U.S. C., see. 
315), imposing on broadcast licensees an obligation to afford equality 
of opportunity in the use of broadcast facilities by legally qualified 
candidates for public office) is the same as that indicated above for 
other rules and statements of policy. 

(6) Extent of notice to interested persons.—While notice that the 
Commission is considering adoption of interpretative rules is not re- 
quired by section 4 (a) of the Administrative Procedure Act ( (6U.58.C. 
1003 (a)), notice of proposed rulemaking is published in the Federal 
Register, if the Commission determines that public procedures are 
warranted. Under such circumstances, the notice given complies with 
the requirements of section 4 (a), supra. 

(c) Hearing and extent of public participation therein.—Where the 
Commission, in its discretion, has invited public participation on pro- 
posed interpretative rules, the extent of that participation and of any 
hearings held is generally the same as that indicated above for other 
rules. 

(d) Extent of agency statement of reasons.—The statement of the 
Commission’s reasons for the adoption of interpretative rules complies 
with the requirements of the Administrative Procedure Act, i. e., it 
consists of a concise general statement of the basis and purpose of the 
rules. And as with other categories of our rules, the basis of the 
Commission’s reasoning and its disposition of the arguments of partici- 
pating parties is more fully stated in the accompanying report, report 
and order, or memorandum opinion and order. 

(e) Manner of public or other dissemination or availability of rules.— 
Interpretative rules are disseminated and made available in the same 
manner as the Commission’s other rules, the dissemination and avail- 
ability of which have been discussed pr eviously , supra. 

In connection with any discussion of interpretative rules, it should 
be pointed out that advisory interpretations relating to specific facts 
are often requested by interested persons. When such advisory in- 
terpretations are given, they are not published necessarily in the 
Federal Register, but may be publicized by public notices (news re- 
leases) adopted and issued by the Commission. 


V. Statements of the general course and method by which functions are 
channeled and determined 

(a) Manner of collection of data for determination.—Data for the 

preparation of statements as to the general course and method by 


which functions are channeled and determined is collected in rule- 


making proceedings instituted by the Commission. In this category 
of rulemaking, exclusive reliance is placed on the Commission’s own 
staff, since by its nature, what is contemplated here is data as to the 
internal functioning of the Commission. 
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(b) Extent of notice to interested parties—No published notice is 
given of rulemaking proceedings instituted for the purpose of prepar- 
ing statements of the course and method by which functions are 
channeled and determined by the Commission. 

(c) Hearing and extent of public participation therein—There is no 
public participation in rulemaking proceedings in this category inas- 
much as neither notice nor public ee te is required by section 
3 (a) of the Administrative Procedure Act (which requires publica- 
tion only of agency statements as to the course and method of channel- 
ing functions) or by section 4 (a) of the Administrative Procedure Act 

5 U.S. C. 1002 (a) and 1003 (a)). 

(d) Extent of agency statement of reasons for rules adopted—The 
statements of the general course by which functions are determined 
and channeled, while they set forth information required by sectien 3 
(a) of the Administrative Procedure Act, do not themselves state the 
reasons for their adoption. However, the reason—compliance by the 

Yommission with the requirements of section 3 (a) of the Adminis- 
trative Procedure Act—appears in the order of adoption, which is 
published with the rules in the Federal Register. 

(e) Manner of public or other dissemination or availability of rules.— 
The public is kept currently informed of changes in the methods for 
channeling and determining functions by public notices available at 
our Office of Reports and Information; by publication of these state- 
ments in the Federal Register; by subsequent printing as subpart D 
of part 1 of our Rules and Regulations; a printing in the reporting 
service published privately by Pike and Fisher; and by codification in 
title 47 of the Code of Federal Regulations. 


VI. Rules relating to the availability of information to the public and 
public access to or denial of matter contained in the agency’s files 

The processes followed for determining rules respecting the avail- 
ability of information to the public, and public access (or denial of 
access) to matter contained in our files is the same as that discussed 
in subparts ITT—V of this question, supra. (The various rules adopted 
and statutory provisions of the Communications Act regarding this 
point are discussed more fully in our answers to Pt. [V—Inspection 
of records, of this questionnaire, infra.) 


VII. Rules relating to public property, including the use and disposition 
of land 

No specific grant of statutory authority to the Commission em- 
powers it to adopt regulatory rules relating to the use and disposition 
of public property in the same sense that some Federal departments 
and agencies regulate the use of public property, such as the regulation 
of grazing on public lands. However, the Commission is empowered 
under section 4 (g) $ the Communications Act of 1934, as amended 
(47 U.S. C. 154 (g)) to make such expenditures for public property, 
real or personal, as may be necessary for the execution of the functions 
vested in it. Section 4 (i) of the act (47 U.S. C. 154 (4)) is the au- 
thority under which the Commission makes such rules, regulations, 
and orders as may be necessary in connection with such expenditures. 
Ordinarily, notice, hearing, and public procedure are not afforded in 
the formulation of these rules. Moreover, these rules, once adopted, 
are not published in the Federal Register or made public, since they 
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involve internal management of the Commission and are exempted 
from the publication requirements of section 3 and the rulemaking 
requirements of section 4 of the Administrative Procedure Act (5 
U.S. C. 1002 and 1003). 


VIIT. Rules relating to the making of loans to public or private parties 

Since the Commission has no statutory authority to make loans to 
public or private parties, we have no rulemaking processes pertinent 
to this subject. (See 47 U.S. C. 151 et seq.) 


IX. Rules relating to the making of grants of public funds to private 
and public parties for rehabilitation, educational, and other pur- 
poses 

Since the Commission has no statutory authority to make grants 
of public funds to private or public parties for rehabilitation, educa- 
tional or other purposes, we have no rulemaking processes pertinent 
to this subject. (See 47 U.S. C. 151 et seq.) 


X. Rules or instructions relating to standards for negotiation of and the 
grant of contracts 
The Commission has not adopted any rules of its own relating to 
standards for negotiation of contracts, but adberes instead to the 
general provisions of Federal law on this subject, as well as to the 
procedures required by the General Services Administration and the 
General Accounting Office. 


XI. Practice manuals for field or other agency personnel explaining the 
law administered or the agency’s policies thereon 

Undoubtedly the Commission has general authority under various 
sections of the Communications Act of 1934, as amended, to adopt 
practice manuals for field or other agency personnel explaining the law 
administered and the agency’s policies thereon. (See for instance 
47 U.S. C. 154 (a), 303 (f) and (r), and 201 (b).) But we have not 
adopted any such manuals. 

We have, however, adopted a Hearing Manual for Comparative 
Broadcast Proceedings, the purpose of which is to serve as a guide to 
hearing examiners, Commission attorneys, and members of the bar in 
the introduction and use of evidence in comparative broadcast 
matters. This hearing manual was adopted after notice, hearing, and 
public procedures in essentially the same manner as that followed for 
adoption of procedural rules, a process referred to in our answer to 
subpart I, supra, of this question. (It should be noted here, however, 
that the hearing manual referred to above does not appear to be the 
type of general practice manual contemplated in pt. XI of question 3.) 

Also, the Commission’s Field Engineering and Monitoring Bureau 
has manuals for the guidance of its employees in monitoring and 
inspecting radio installations. These manuals, however, are used 
solely within that Bureau and are not intended to be an explanation 
to the public of the laws administered by the Commission. 


XIT. Rules of practice 


Rules of practice are contained in part I of the Commission’s Rules 
and Regulations. The rulemaking process followed in adoption, 


issuance, and publication is the same as that set forth above for 


procedural rules, subpart I, supra, of this question 3. 
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XIII. Rules relating to agency management, organization, and personnel 


(a) Manner of collection of data for determination.—Since agency 
management, organization, and per sonnel matters involve the internal 
functioning of the Commission, exclusive reliance is placed on various 
Government employees, including the Commission’s own staff, for 
assembling data pertaining to rules in these fields. 

(b) Extent of notice to interest parties.—Rules relating to the organ- 
ization of the Commission (including composition of the Commission, 
location of main offices, general description of Commission organiza- 
tion and functions, location of field offices, statements of delegation of 
authority, places for submitting applications, acquiring forms, making 
other requests, and securing public information), together with rules 
relating to internal management and personnel, are adopted by the 
Commission without notice, and are made effective immediately or at 
such other time as the Commission may specify. 

(c) Hearing and extent of public participation therein.—No hearing 
is held on rules relating solely to agency management, organization 
and personnel, nor is an opportunity for public participation in their 
formulation afforded. 

(d) Extent of agency statement of reasons for rules adopted.—No state- 
ment of the Commission’s reasons for adoption of rules relating to 
agency management, organization, and personnel is contained in the 
body proper of those rules. However, the reason for adoption of these 
rules is set forth in the report, report and order, or memorandum 
opinion and order accompanying such rules as are adopted. 

(e) Manner of public or other dissemination or availability of rules.— 
In compliance with section 3 (a) (1) of the Administrative Procedure 
Act (5 U.S. C. 1002 (a) (1)), rules relating to the organization of the 
Commission (including composition of the Commission, location of its 
main offices, general “descriptions of Commission organization and 
functions, location of field offices, statements of delegations of au- 
thority, places for submitting applications, acquiring forms, making 
other requests and securing public information), are published in the 
Federal Register and are included as ‘‘Part O—Statement of Organiza- 
tion of the Commission” of the Rules and Regulations of the Federal 
Communications Commission. (Although pt. O of our rules is not 
codified in the Code of Federal Regulations, it is available in pt. 1 of 
vol. 1, Pike & Fischer, Radio Regulation.) The Office of Reports and 
Information may also have such information available for inspection 
by the public in its file of public notices, and informational bulletins. 

Rules relating solely to internal management of the Commission and 
to personnel matters are adopted by order of the Commission, but 
are not published. 


FrepeRAL ComMMUNICATIONS ComMISSION, 
Washington, D. C., Mareh 20, 1957. 
Hon. Wituram L. Dawson, 
Chairman, House Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Drar ConaressMAN Dawson: On December 19, 1956, the Com- 
mission transmitted to the committee its answers (in part) to section 
1 of the questionnaire on administrative organization, procedure, and 
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practice, dated November 19, 1956. Enclosed herewith are the 
answers to additional questions on part I, rulemaking, of the question- 
naire. Answers to the remaining questions are now being prepared, 
and upon their completion, will be forwarded to the committee. 

By direction of the Commission: 


Georae C. McConnavucuey, 
Chairman. 


Answer to question 7 


(a) Modification, amendment, repeal, or suspension of existing rules.— 
Section 1.701 of the Commission’s General Rules of Practice and Pro- 
cedure (47 C. F. R., sec. 1.701), entitled “Suspension, Amendment, 
or Waiver of Rules,” provides that the— 
rules and regulations of the Commission may be suspended, revoked, modified, 
amended, or supplemented, in whole or in part, at any time by the Commission, 
subject to the provisions of the Administrative Procedure Act. Any provision 
of the rules may be waived by the Commission, if good cause therefor exists. 

The circumstances under which an existing rule is “modified, 
amended, repealed, or suspended in particular cases” vary naturally 
both with the particular rule which is under consideration and the 

nature of the action proposed with respect to it. Typical cireum- 
stances which dictate the proposed action have in the past included 
the following: A determination by the Commission, based on experi- 
ence derived from observation, that a particular rule was inadequate 
to meet its intended purpose and therefore required revision; changes 
in existing rules dictated by amendments to the Communications Act 
itself; or a determination, as in the application of technical or engi- 
neering standards, that an undue hardship would be imposed by en- 
forcing the literal terms of a rule. In general, it can be stated that 
existing rules are ‘modified, amended, repealed, or suspended” when- 
ever in our judgment good cause exists for such action. 

Except for “suspension”’ of an existing rule, the procedures followed 
are uniform. It should here be noted that the Commission does not 
presently have in its procedural rules a specific body of rules tailored 
to rulemaking proceedings alone. However, we have presently pend- 
ing before us a rulemaking proceeding instituted on our own motion, 
whereby it is proposed to revise and supplement our general rules of 
practice and procedure. The proposed new set of rules contains a 
body of regulations (secs. 1.202 to 1.222) which implement section 4 
of the Administrative Procedure Act by meeting specific problems 
presented in rulemaking proceedings. 

Therefore, in the present absence of specific procedural rules for 
rulemaking proceedings, once it is decided that a particular rule should 
be modified, amended, repealed, or suspended, the Commission uni- 
formly follows the requirements of the Administrative Procedure Act 
(either sec. 4, or secs. 4, 7, and 8, as the circumstances of the case may 
dictate). 

In one instance—where ‘‘suspension”’ of an existing rule is requested 
by an interested person, the procedures followed might, in a certain 
sense, be considered ad hoc. Here, the scope of the ‘‘suspension’’ 
sought may determine whether the uniform procedures alluded to 
above should apply. If, for instance, a common carrier or a broadcast 
licensee were to come before us and seek suspension of a certain rule 
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or requirement for the benefit of the whole class to which the peti- 
tioner belonged (and if time were not a compelling consideration) the 
Commission might, after examining the petition for suspension or 
waiver of our rule, determine that the views of all interested persons 
should be elicited, in which case the rulemaking requirements of the 
Administrative Procedure Act would be followed. On the other hand, 
it is fairly common to have licensees come before us, petitioning for 
the waiver or suspension of a particular rule on behalf of that peti- 
tioner alone. In such cases, where the action requested would affect 
an individual petitioner, generally the Commission either grants or 
denies the suspension or waiver on the merits of the petition and gives 
notice of the action taken by memorandum opinion and order. Copies 
of such orders showing the action taken are furnished to the petitioner 
and are generally available at the Commission’s Office of Reports and 
Information. To this extent, then, the procedures for disposing of 
requests for suspension of a rule are handled on an ad hoc basis. 

(b) Modification, amendment, repeal, or suspension of rulemaking 
procedures.— As already pointed out in our answer to part (a) hereof, 
the Commission does not now have a specific set of procedural rules 
governing rulemaking procedures. Our present rulemaking proceed- 
ings are carried out according to the Administrative Procedure Act, 
and it would be beyond our powers to modify or amend that act. 


Answer to question 8 


Section 1.702 of the Commission’s General Rules of Practice and 
Procedure (47 C. F. R., see. 1.702) entitled ‘‘Petition for Amendment 
or Waiver of Rules,” provides that— 
any interested person may petition for issuance, amendment, repeal or waiver 
of any rule or regulation. Such petition shall show the text of the proposed 
rule, or its change, and set forth the reason in support of the petition. 

When an interested person petitions the Commission to issue, 
amend, or repeal a rule (pursuant to 4 (d) of the Administrative 
Procedure Act and see. 1.702 of the Commission’s General Rules of 
Practice and Procedure); the Commission examines the petition to 
determine whether it has sufficient merit to warrant further inquiry. 
If the Commission finds the proposed rule change is without merit, it 
denies the petition by memorandum opinion and order. Notice of 
the denial is sent to the petitioner, and is also released publicly in the 
Commission’s Office of Reports and Information. However, if the 
Commission decides that the proposed change does merit further 
examination, it issues a notice of proposed rulemaking (complying 
with the requirements of sec. 4 of the Administrative Procedure Act) 
which is published in the Federal Register and is made available also 
in the Commission’s Office of Reports and Information. The notice 
of proposed rulemaking invites the comments of interested persons, 
those comments usually being limited to written submissions. The 
comments are to contain the facts, views, and arguments of interested 
persons, and can either favor or oppose the proposed rule change or 
suggest adoption in modified form. Reply comments are permitted 
by the Commission. On the basis of the comments and replies filed 
thereto, the Commission reaches a decision as to whether the rule in 
question should be adopted, amended, or repealed, as the case may be, 
and takes appropriate action. In some cases, the Commission feels 
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that although there may be merit to the petition, it is unable to 
determine on the basis of written submissions alone that the proposed 
rule change should be adopted. We may feel, for example, that in- 
terested parties should be afforded the opportunity for oral argument 
before the Commission, or perhaps that problems raised by the com- 
ments can satisfactorily be resolved only after being fully explored at 
a hearing. In either case, the Commission then designates the 
petition for rulemaking for appropriate further action, and only on 
completion of such action is a final order issued, either adopting the 
proposed rule change (as originally proposed or in a modified form) or 
denying it. 

During 1955, the Commission received 135 petitions relating to 
rulemaking, while in 1956, we received 157 petitions. Unfortunately, 
our statistical tabulations do not reflect the number of modifications 
of rules which were based on these petitions. Insofar as comparing 
the number of these petitions with the number of similar actions ini- 
tiated by the agency, we have no accurate figures as to the number of 
rulemaking proceedings initiated by the Commission itself. We esti- 
mate, however, that the number of rulemaking proposals initiated by 
the Commission were less than those proposed by private parties, and 
that the percentage of modifications was somewhat higher. 


Answer to question 12 


The Federal Communications Commission has no specific statutory 
authority to issue emergency rules. However, see section 308 (a) of 
the Communications Act which grants the Commission authority in 
times of emergency to grant construction permits and station licenses, 
or modifications or renewals thereof, in such manner and upon such 
terms and conditions as the Commission may by regulation prescribe. 
No rules in this regard have been promulgated during the last 2 years. 

Note.—Under section 606 of the Communications Act of 1934, as 
amended, the President of the United States has been granted authority 
by Congress (in time of war, threat of war, or state of public peril or 
disaster or other national emergency, or to preserve the neutrality of 
the United States) to amend or suspend the Commission’s Rules and 
Regulations and perform certain other emergency functions in regard 
to communications and stations within the jurisdiction of the U nited 
States. No such emergency rules have been issued by the President 
within the last 2 years. 





FEDERAL COMMUNICATIONS CoMMISSION, 
Washington, D. C., September 5, 1957 
Hon. Wiiiram L. Dawson, 
Chairman, Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Drar ConeressMAN Dawson: Enclosed herewith are further re- 
sponses to the committee’s questionnaire on administrative organiza- 
tion, procedure and practice, dated November 19, 1956. The enclosed 
answers represent the balance of the answers due on part I, rulemaking. 
The remaining answers due on the questionnaire are in preparation 
and will be forwarded at the earliest date possible. 

Insofar as the answers now being supplied are concerned, we should 
like to point out that in certain instances, we have had difficulty i in 
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answering the questions exclusively in terms of either rulemaking or 
adjudicatory functions, since certain sections of the Communications 
Act of 1934, as amended, confer on us powers which appear to partake 
of both rulemaking and adjudicatory functions. See, for example, the 
powers discussed in our answers to questions 4 (b) and 14 (c) of part I, 
rulemaking. In such cases, where a power appears to involve aspects 
of both functions, we have included such power both in our diseussion 
of rulemaking and adjudication. 
By direction of the Commission. 
Joun C. Dorrrer, Chairman. 


I. RuLEMAKING 
Answer to question 4 


(a) Statutory provisions for notice in rulemaking proceedings.— 
Except as indicated hereinafter, for the most part, the various sections 
of the Communications Act conferring rulemaking powers on the 
Commission do not explicitly provide for the giving of notice in rule- 
making proceedings. Therefore, in the absence of some special pro- 
vision for notice in the Communications Act itself, the Commission 
follows the requirements of notice prescribed in section 4 (a) of the 
Administrative Procedure Act (5 U.S. C., see. 1003 (a)). The notice 
of proposed rulemaking, which is published in the Federal Register, 
sets forth either the text of the proposed rules or a statement as to 
their general substance and nature. The notice also sets forth the 
authority under which the rulemaking proceeding is proposed, and a 
statement of the time, place, and nature of public rulemaking pro- 
ceedings. In addition to this published notice, the Commission in- 
forms known interested parties (such as those who have petitioned for 
rulemaking of the proposed rulemaking by mailing them copies of the 
notice thereof. Moreover, in addition to publication in the Federal 
Register, general notice of the proposed rulemaking is given by 
releasing public notices and by making copies thereof available at our 
Office of Reports and Information. 

In a few instances, certain sections of the Communications Act 
granting us rulemaking powers explicitly provide that certain persons 
shall be given notice of the proposed rulemaking. Thus, section 
204 (47 U.S. C., see. 204), requires that a statement in writing be 
given to any carrier affected when the Commission orders the suspen- 
sion of any new tariffs or rene. of service which have been filed 
and section 221 (c) (47 U.S , sec. 221 (c)), requires that in classi- 
fying the proportion of saabesiis used in interstate commerce by @ 
carrier offering wire telephone service, the Commission shall give 
notice to the utilities commission (or the Governor of such station, 
if there is no State commission) of any State in which property of 
the carrier is located. 

(b) Statutory provisions for hearings in rulemaking proceedings.— 
Express statutory provisions for hearings in rulemaking proceedings 
are contained in the followimg sections of the Communications Act 

(47 U.S. C., sec. 151 et. seq.): 

1. Section 201 (a), applicable to common carriers, requires the 
Commission to afford a carrier the opportunity for hearing when it 
believes that additional common-carrier service would be in the public 
interest. 
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2. Section 204, applicable to common carriers, requires the Com- 
mission to afford an opportunity for hearing to a common carrier 
filing any new charge, classification, regulation, or practice, whenever 
the Commission questions the law fulness of such new charges, rates, 
etc. 

3. Section 214 (d), applicable to common carriers, requires the 
Commission to afford a carrier the opportunity for hearing when the 
Commission believes it may serve the public interest, convenience, or 
necessity to require the carrier to extend its lines or to provide itself 
with adequate facilities for the efficient performance of its service as 
a common carrier. 

4. Section 221 (c), applicable to common carriers, requires the 
Commission to hold a hearing when, for the purpose of administering 
the act, the Commission desires to classify the property of any such 
carrier used for wire telephone service and to determine what propor- 
tion thereof is being used in interstate or foreign telephone toll service. 

5. Section 222 (e) (3), applicable to domestic telegraph carriers, 
requires the Commission to hold a hearing when it desires to determine 
whether or not any distribution of telegraph traffic among consolidated 
domestic carriers, or division ef charges for such traffic, may be unjust, 
unreasonable, or inequitable, or otherwise not in the public interest. 

6. Section 303 (f), applicable to radio licensees, requires the Com- 
mission to afford a licensee or permittee a hearing when the Commis- 
sion desires to adopt regulations which have the effect of changing the 
frequencies, authorized power, or times of operation of any station 
and such station has not consented to such changes. 

Where there is a statutory requirement for a hearing on the record 
prior to the adoption of rules, the requirements of sections 7 and 8 
of the Administrative Procedure Act (5 U.S. C., sees. 1006 and 1007) 
are followed. 

In the absence of a statutory requirement for a hearing on the 
record, the Commission affords such type of hearing as it deems 
appropriate to full consideration of the rules being proposed. In 
general, there is no oral hearing in such cases, the participants in the 
rulemaking proceeding being limited to the filing of written submissions 
and appropriate supporting data. However, “where the rules are of 
sufficient importance, oral argument may be allowed. 

(c) Statutory requirements governing records of the proceedings.—The 
Communications Act does not in specific terms provide for the type 
of record which shall be kept in rulemaking proceedings, or the 
manner of keeping the same. However, in all rulemaking proceedings 
where a notice of proposed rulemaking has been issued (andi irrespective 
of whether there is a statutory requirement for a hearing), our Docket 
Division assigns a docket number to that proceeding. This docket 
number appears on the notice of proposed rulemaking. The docket 
of the proceeding contains all written submissions (petitions of private 
parties requesting such rulemaking, orders, comments, and replies 
responsive thereto, written exhibits and supporting data, etc.). In 
addition, if oral argument has been ordered, an official transcript of the 
hearing is placed in the document. The docket is available for public 
inspection in our Public Reference Room of the Dockets Division. 
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Answer to question 6 


(a) Written submissions of views —The Communications Act of 
1934, as amended (47 U.S. C. 151 et seq.), contains no express statu- 
tory authority providing for the written submissions of interested 
parties in connection with the different classes of rules discussed in 
question 3. 

Where public participation is required, or, where the Commission 
in its discretion has invited public participation in rulemaking pro- 
ceedings, our statutory authority for the written submission of the 
views, arguments, and data of interested parties derives from section 
4 (b) of ‘the Administrative Procedure Act (5 U. S. C. 1003 (b)). 
Additionally, where ‘“‘* * * rules are required by statute to be made 
on the record after opportunity for an agency hearing”’ (sec. 4 (b) of 
the Administrative Procedure Act) and the formal rulemaking require- 
ments of sections 7 and 8 of the Administrative Procedure Act are 
thus brought into play, the written submissions of interested parties 
come in by way of evidentiary requirements of section 7 (c) of the 
Administrative Procedure Act and the provision of section 8 (b) 
thereof, which governs submittals and decisions in formal rulemaking 
proceedings (5 U. S. C. 1003 (b), 1006, 1007, 1006 (c), and 1007 (b), 
respec ‘tive ly). 

Where public participation is neither required nor has been per- 
mitted by the Commission, as in adoption of procedural rules, or rules 
relating to agency organization, and exclusive reliance is place »d on the 
Commiussion’s own resources, the written views and submissions of the 
Commission’s staff are received under the general authority of section 
4 (j) of the Communications Act (47 U.S. C. sec. 154 (j)) and under 
the Commission’s own procedures for staff presentation of matters at 
regular meetings of the Commission. 

At the present time, the Commission has no procedural rules govern- 
ing written submissions in rulemaking proceedings. However, as 
mentioned previously, the Commission has recently issued a notice of 
proposed rulemaking which looks to a major revision of part I of the 
Commission’s Rules and Regulations, that is, our rules on practice 
and procedure. The proposed revision contemplates adding to our 
rules of procedure in rulemaking proceedings. Apropos of part (a) of 
this question, section 1.213 of the proposed revised rules provides 
that a notice of proposed rulemaking shall provide for written sub- 
mission of views, arguments and data (with or without opportunity 
for oral presentation). In general, a period of 30 days for filing of 
written submissions in support of or in opposition to the proposed 
rule is afforded, and a reasonable time (usually 15 days) is contem- 
plated for reply comments thereto. 

(b) The forms for written submissions.—The relevant sections of the 
Administrative Procedure Act referred to in part (a) of this question, 
supra, do not themselves contain specifications for the form of written 
submissions. Nor, at the present time do the Commission’s rules of 
practice prescribe the form for written submissions. 

In practice, however, written submissions in rulemaking proceedings 
conform essentially to the requirements of our rules of practice which 
govern the filing of pleadings and documents in adjudicatory cases. 
The Commission is liberal in its application of these alan to rulemaking 
proceedings, because documents in the form of maps, engineering 
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data, or statistical data cannot feasibly be reduced to standard forms. 
Moreover, we do not require compliance with those procedural rules 
which are manifestly inappropriate to rulemaking proceedings (such 
as the requirement of subscription and verification contained in sec. 
1.765 of our rules (47 C. F. R., see. 1.765), or oe proof of service 
requirements of section 1.767 (47 C. F. R., sec. 1.767)). The one 
procedural requirement which parties are held to in the submission of 
written views is section 1.764 of our rules (47 C. F. R., see. 1.764), 
which requires that an original and 14 copies of all pleadings be filed 
with the Commission. 

The present absence of any procedural rules governing the form of 
written submissions in rulemaking proceedings would be remedied by 
proposed sections 1.215, and 1. 52 and 1.54 of the pending revision of 
our procedural rules. Section 1.215 of this proposed revision provides 
that the form for written submissions in rulemaking proceedings shall 
be governed by sections 1.52 and 1.54 of the proposed revised rules. 
Proposed section 1.52 sets out the requirements for pleadings and 
documents. It prescribes the permissible sizes of paper which can be 
used, requires double-spaced, typewritten pleadings, on one side of 
the page only, but exempts certain documents, such as exhibits, from 
these requirements. Section 1.54 of the proposed section 1.54 requires 
the filing of an original and 14 copies of all pleadings, briefs, and 
documents filed in rulemaking proceedings. 

(c) Oral submissions.—T he various provisions of the Communi- 
cations Act already referred to which require in certain cases that 
rules be adopted only after an opportunity for a hearing before the 
Commission do not in terms speak of ‘oral submissions.”” Therefore, 
the statutory authority for oral submissions in cases where rulemaking 
is required by statute to be preceded by an opportunity for an agency 
hearing is contained (through sec. 4 (b) of the Administrative Pro- 
cedure Act) in section 7 (c) of the Administrative Procedure Act. Of 
course, even though one is entitled by statute to an agency hearing 
prior to adoption of rules, section 7 (c) provides that an agency, in 
“* * * rulemaking * * * may, where the interest of any party will 
not be prejudiced thereby, adopt procedures for the submission of all 
or part of the evidence in written form.” 

Where there is no requirement for a hearing on the record prior to 
adoption of rules and the Commission has permitted public partici- 
pation and oral presentation of views, the statutory authority for oral 
submissions is to be found in section 4 (b) of the Administrative 
Procedure Act, which makes the allowance of oral presentation dis- 
cretionary in such cases. 

Where oral argument is either required as part of the “full hearing”’ 
to which one may be entitled, or is allowed in the Commission’s dis- 
cretion, it is held in conformity with the Commission’s practices in 
hearing oral argument in adjudicatory cases. In alloting time for oral 
argument in adjudicatory cases, the Commission takes into considera- 
tion a number of factors—practical limitations on its own time because 
of the great number of cases before us, the complexities of any given 
case, the number of participants, or any other pertinent factor—and 
on the basis of this, in its notice of oral argument, it sets forth the 
time which parties are allowed for oral presentation. For good cause 
shown on petition, the Commission, in its discretion, can extend the 
time for oral argument. 
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(d) Intervention.—No section of the Communications Act in express 
terms provides for “intervention” in rulemaking proceedings, nor do 
the sections of the Administrative Procedure Act pertinent to rule- 
making speak in express terms of “intervention” or “intervenors.” 

In rulemaking proceedings in which the Commission is either re- 

uired by statute to afford public participation or in which, in its 
diabretion, it has determined public participation is desirable, any 
person w ho can show some reasonable interest for participation in the 
rulemaking is permitted to participate. Needless to say, in rule- 
making roceedings this participation serves virtually the same func- 
tion as does intervention in an adjudicatory proceeding. 

(e) Consolidation of proceedings.—The Communications Act of 1934, 
as amended, insofar as it provides for rulemaking proceedings, does 
not make any specific provision for “consolidation of proceedings,” 
nor does the Administrative Procedure Act do so. At the present 
time, the Commission has no rules providing for consolidation of rule- 
making proceedings. 

In general, it is our practice to permit consolidation of rulemaking 
proceedings when they involve or touch on substantially the same 
issues, and the ends of justice would be served by considering the 
issues raised in a single proceeding. Often it is necessary, as a prac- 
tical matter, to consolidate conflicting rulemaking proposals which 
raise issues bearing on frequency allocation or assignment of fre- 
quencies within a particular band of the radio spectrum allotted to 
the use of any given type of radio service because of limitations of 
available frequencies. 

(f) Initial or recommended decisions —The Communications Act of 

1934, as amended, contains no statutory requirement for the issuance 
of an initial or recommended decision in any of our rulemaking pro- 
ceedings. However, where the pertinent requirement of section 4 (b) 
of the Administrative Procedure Act applies, that is, where a rule- 
making proceeding must be based on an agency hearing, then section 
8 of the Administrative Procedure Act is brought into play. Insofar 
as rulemaking proceedings are concerned, section 8 (a) thereof pro- 
vides that where the agency itself did not preside at the reception of 
the evidence, the agency— 
* * * may issue a tentative decision or any of its responsible officers may recom- 
mend a decision or (a) any such procedure may be omitted in any case in which 
the agency finds upon the record that due and timely execution of its functions 
imperatively and unavoidably so requires. 

Where there is a statutory requirement for a hearing and section 
8 (a) of the Administrative Procedure Act applies, since the Com- 
mission usually does not itself preside at the reception of the evidence, 
the hearing examiner assigned to the case issues an initial decision, 
unless the circumstances of the case warrant an appropriate finding 
under section 8 (a) (2) that an initial decision should be dispensed 
with. 

Where there is no statutory requirement for an initial decision, as 
a matter of practice no initial decision is issued. In such cases, ‘the 
Commission itself considers in the first instance the merits of the rule- 
making proposal before it and issues a final order in the proceeding. 

(q) Appeals therefrom.—Where an initial decision has been issued 

yy a hearing examiner in a rulemaking proceeding, the statutory au- 
thority for allowi ing “‘appeals’”’ therefrom to the Commission itself is 
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contained in section 8 (a) of the Administrative Procedure Act, As 
pointed out in our answer to part (f) of this question, initial decisions 
in rulemaking cases are issued only where there has been a statutory 
requirement for a hearing on the record. If an initial decision has 
been issued in a rulemaking proceeding, it is similar to initial decisions 
issued in adjudicatory cases, insofar as it provides (unless it is deter- 
mined the rules should be made effective immediately) by its terms 
that the rules adopted will become effective within a stated time unless 
any person aggrieved or adversely affected thereby appeals to the 
Commission before expiration of the time set. In the event an appeal 
is taken to the full Commission, the Commission then issues a final 
decision on the proposed rules. After such a final decision, petitions 
for rehearing can be entertained under section 405 of the Communica- 
tions Act of 19: 34, as amended (47 U. S. C., sec. 405), a statutory 
provision which affords an opportunity for reconsideration or rehearing. 

Where the Commission itself has acted i in rulemaking pr oceedings 
without resort to a hearing officer, an ‘‘appeal’’ to the Commission 
itself would be impossible, of course, but here again, reconsideration 
can be had by the filing of a petition for rehearing under section 405 
of the Communications Act. 

In either case, whether a final order adopting rules has been pre- 
ceded by an initial decision or not, any person who is aggrieved or 
adversely affected by rules adopted can petition the appropr iate United 
States court of appeals for review thereof, under section 401 (a) of 
the act (47 U. S. C., sec. 401 (a)). Of course, this would require 
justiciability of the final order, and it would further appear that cer- 
tain classes of rules listed in parts I to XIII of question 3 might well 
involve executive functions which a court might hold to be non- 
reviewable, under the doctrine of separation of powers. 


Answer to question 6 


(a) In certain circumstances, the Commission has afforded public 
participation in rulemaking proceedings, although it has not been 
required by statute to do so. 

For example, although rules of procedure are exempted from the 
notice requirements of section 4 (a) and the requirements of public 
procedure of section 4 (b) of the Administrative Procedure Act, the 
Commission has on occasion permitted public participation in pro- 
ceedings to adopt or revise rules. Similarly, we have allowed public 
participation in rulemaking proceedings for the adoption of interpre- 
tative rules or general statements of policy, although both of these 
classes of rules are also exempted from the notice and public procedures 
requirements of section 4 of the Administrative Procedure Act. 

There are several reasons why the Commission has permitted public 
participation in such cases. The first of these reasons is particularly 
appropriate to the adoption of procedural rules. These rules which 
regulate the manner in which substantive rights afforded by the Com- 
munications Act are prosecuted before the Commission, in many 
instances themselves have a near-substantive impact because of the 
shadowy line between substance and procedure. For example, a rule 
regulating the time or manner in which a certain pleading must be 
filed (w hich on its face would appear to be a matter of pure procedure) 
might be so restrictively worded that in practical effect, the substan- 
tive right is virtually negatived. 
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Since the Commission often cannot know in advance the exact 
effect which its procedural rules will have on those affected thereby, 
our purpose in permitting public participation is to broaden the infor- 
mational base on which those pales rest, for it can reasonably be as- 
sumed that if a person who might be affected by a proposed rule has 
advance notice of a pending rulemaking procedure, he will make his 
views known to the Commission. By canvassing as many divergent 
views as possible in advance of actual adoption of such rules, the Com- 
mission then has in its possession information enabling it to adopt at 
the outset rules which are more workable than would usually be the 

case if we did not seek out the views of interested parties. 

It should also be noted that procuring conflicting views in advance 

of rule changes is of particular importance in another area where the 
Commission has afforded public participation, though not required 
to do so—the requests of private parties for issuance, amendment or 
repeal of rules, filed under section 4 (d) of the Administrative Pro- 
cedure Act. In this area, a petitioner generally has a specialized 
interest in proposing a rule change, which is often reflected in the 
essentially one-sided presentation “of his supporting data. By per- 
mitting the participation of all interested parties in the proposed rule 
change, the data filed in support of the rule change can be supple- 
mented, in the event the petitioner’s supporting data takes too narrow 
a view. 

(b) In certain situations, the Commission has found that the require- 
ments of public participation for a rulemaking proceeding are either 
impracticable, unnecessary, or contrary to the public interest. In 
such cases, we have omitted Notice of Proposed Rule Making and 
public rulemaking procedure, in accordance with section 4 (a) and 
b) of the Administrative Procedure Act, upon finding that notice and 
public participation were unnecessary, ete. and stating this finding 
briefly in the order adopting the proposed rule. 

For instance, we have found that where the substantive rule adopted 
would affect only one company and that company had signified its 
acceptance of the rule, the notice and public participation require- 
ments were unnecessary (In the Matter of the Commercial Cable 
Company, Prescription of Percentages of Depreciation Pursuant to 
Section 220 (b) of the Communications Act of 1934, as amended. 
FCC 54-750, Mimeo 6620 June 16, 1954). Similarly, where the rule 
adopted was needed to avoid possible unnecessary replacement of 
equipment, the requirements referred to previously were not followed 

In the Matter of the Amendment of Part 8 of the Commission’s 
Rules to defer for a specified period the automatic keyer and radio 
field intensity requirements in section 8.559 as they apply to certain 
life a noes Ae radio equipment required by law to be carried. 
FCC: 85, Mimeo 6772, June 23, 1954). 

Of course, where there is a statutory requirement for formal hearing 
in connection with rulemaking proceedings, the Commission could not 
dispense with the procedures. required by statute to be followed. 


Answer to question 9 

(a) This Commission is not empowered by statute to formulate 
rules which directly involve any military, naval, or foreign affairs 
function of the United States. However, a very small proportion of 
the Commission’s rules which are adopted under the general authority 
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of section 303 (r) of the Communications Act (47 U.S. C., see. 303 (r)) 
(authorizing the adoption of rules “not inconsistent with law, as may 
be necessary to carry out the provisions of * * * any international 
radio or wire communications treaty or convention * * *’’) involve 
rules to implement such treaties, and hence, indirectly relate to for- 
eign-affairs functions. Moreover, section 305 of the act, although for 
the most part removing stations ‘owned and operated by the United 
States from Commission jurisdiction, provides that Government sta- 
tions shall have call letters and shall conform to rules and regulations 
designed to prevent interference with other radio stations as desig- 
nated by the Commission. 

(b) A small proportion of the Commission’s rules (roughly 3 per- 
cent in quantitative terms) relate to agency management or person- 
nel, including composition of the Commission, location of main offices, 
general description of Commission organization and functions, loca- 
tion of field offices and statement of delegations of authority, places 
for submitting applications, obtaining forms, making other requests 
and securing public information. The statutory bases for the adop- 
tion of rules regarding personnel and agency management appear in 
sections 4 (f) (1) (47 U.S. C., sec. 154 (f) (1), authorizing the Com- 
mission to appoint necessary personnel for the execution of its func- 
tions, and 4 (i) (47 U.S. C., sec. 154 (i)), authorizing the Commis- 
sion to perform any and all acts and make such rules as are necessary 
in the execution of its functions. 

(c) The Commission has no statutory authority to regulate the use 
of public property in the same sense that agencies such as the Depart- 
ment of the Interior do nor do we have any statutory authority to 
make loans, grants, or confer benefits. 

Under section 4 (g) of the act (47 U.S. C., sec. 154 (g)), however, 
we do have authority to make such expenditures for public property, 
both real and personal, as may be necessary in the execution of our 
functions. The rules governing such property form an almost 
negligible proportion of our other rules. 


Txtent of public participation in adoption of these rules, and use of 
advisory groups 

Public participation in the matters discussed above is not con- 
sidered desirable by the Commission, since it would serve no useful 
purpose. Indeed, with respect to rule relating to agency manage- 
ment, personnel, or management of agency property, public partici- 
pation in the adoption of such rules would appear to be completely 
unwarranted. 

While we use advisory groups for formulating rules of procedure 
and rules involving technical matters, such groups are not used in 
formulating rules in the categories under consideration here. 


Answer to question 10 


(a) In issuing rules, the Commission does not use a stock recital 
or formula, such as one that states that “‘all relevant matter presented 
to the agency has been considered.’”’ After considering all the data 
before it, the Commission finalizes the proposals by issuing a report 
and order. This report and order mentions all the major contentions 
submitted by the parties to the proceeding and states with particu- 
larity the reasons for the action tien with respect to such contentions. 
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(6) The Commission’s rules do not designate the type of submission 
which it will consider relevant. The parties use their own judgment 
as to what data they regard as relevant. The Commission, in exercis- 
ing its discretion, decides questions of relevancy. 


Answer to question 11 


(a) The general circumstances under which the Commission finds, 
for good cause shown, that a rule should become effective in less than 
30 days after publication or service, vary. 

In general, we think it can be stated that, as a matter of practice, 
the Commission makes rules immediately effective only in situations 
where there is an imperative reason for doing so. We have, for 
example, made effective immediately rules which relate to the adop- 
tion of special application forms to be used in applying for radio 
facilities, sections 1.309 and 1.310 (47 C. F. R., secs. 1.309 and 1.310); 
amendments to procedural rules necessitated either by court decisions 
or amendments to the Communications Act, sections 1.390 (a) and (b) 
(47 C. F. R., secs. 1.390 (a) and (b)); changes in the requirements of 
data to be supplied by applicants seeking radio facilities, section 3.33 
(47 ©. F. R., sec. 3.33); the adoption of new requirements governing 
the time for which records pertaining to political broadcasts must be 
retained, section 3.120 (d) (47 C. F. R., sec. 3.120 (d)); and the adop- 
tion of additional requirements governing the minimum mileage 
separation of television stations, sections 3.610 (d) and (e) (47 C. F. R., 
secs. 3.610 (d) and (e)). 

Unfortunately, the Commission has kept no running statistical 
data on the number of such rule changes in the past 2 years. There- 
fore, we have no accurate count on the precise number of rules which 
have been promulgated and made immediately effective during the 
past 2 years. However, with respect to the examples cited in the 
preceding paragraph, we set out those rules which have been promul- 
gated in the past 2 years. They are as follows: 


1.390 Petitions for reconsideration or for rehearing.—(a) Where an application 
has been granted without a hearing, any person aggrieved or whose interests 
would be adversely affected thereby may file a petition for reconsideration of such 
action. Such petition must be filed with the Commission within 30 davs after 
public notice is given of the Commission’s action in granting the application. 
Such petition will be granted if the petitioner shows that: 

(1) Petitioner is an existing licensee or permittee and a grant or applica- 
tion would require the modification, revocation, or nonrenewal of his license 
or construction permit; or 

(2) That petitioner is an existing licensee or permittee and a grant of the 
application would cause interference to his station within the normally pro- 
tected contour as prescribed by applicable Rules and Regulations; or 

(3) At the time the application was granted, petitioner has a mutually 
exclusive application pending before the Commission; or 

(4) A grant of the application is not in the public interest. 

(b) Where an application has been granted or denied after hearing, petitions 
for rehearing may be filed within 30 days after public notice is given of the Com- 
mission’s action in granting or denying the application. Petitions for rehearing 
by persons not parties to the Commission’s hearing will not be granted unless good 
cause is Shown as to why it was not possible for such person to participate earlier 
in the Commission’s proceeding. 

(Notr.—The amendment effected here was to change the former 20-day time 
limit for filing petitions to 30 days.) 

§ 3.33 Antenna systems: showing required.—(a) An application for authority 
to install a broadcast antenna shall specify a definite site and include full details 
of the antenna design and expected performance. (Site-to-be-determined appli- 
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cations which were on file prior to October 28, 1953, may be granted conditioned 
upon the filing within 60 days of such grant of an application for modification of 
permit specifying a site conforming to Commission’s Rules and Standards.) 

(b) All data necessary to show compliance with the terms and conditions of 
the construction permit must be filed with the license application. If the station 
is using a directional antenna, a proof of performance must also be filed. 

§ 3.120 Broadcasts by candidates for public office—* * * (d) Records; inspec- 
tion. Every licensee shall keep and permit public inspection of a complete record 
of all requests for broadcast time made by or on behalf of candidates for public 
office, together with an appropriate notation showing the disposition made by 
the licensee of such requests, and the charges made, if any, if request is granted. 
Such records shall be retained for a period of two years. 

(Norg.—Amendment effected here was the addition of the last sentence of this 
subsection.) 

§ 3.610 Separations——* * * (d) in addition to the requirements of para- 
graphs (a), (b), and (ce) of this section, the minimum assignment and station 
separations between stations on Channels 14-83, inclusive, as set forth in Table IV 
of § 3.698 must be met in either rule making proceedings looking towards the 
amendment of the Table of Assignments (§ 3.606 (b)) or in licensing proceedings. 
No channel listed in column (1) of Table IV of § 3.698 will be assigned to any city, 
and no application for an authorization to operate on sueh a channel will be 
granted unless the mileage separations indicated at the top of columns (2)—(7), 
inclusive, are met with respect to each of the channels listed in those columns and 
parallel with the channel in column (1). 

(e) The zone in which the transmitter of a television station is located or pro- 
posed to be located determines the applicable rules with respect to cochannel 
mileage separations where the transmitter is located in a different zone from that 
in which the channel to be employed is located. 








(6) Generally speaking, the situations in which the Commission 
finds that required publication of a substantive rule need not be 30 
days prior to its effective date because such rule either grants an 
exemption from an existing rule are those in which the required publi- 
cation would be futile because of time limitations. A typical example 
of these circumstances would be m the adoption of special rules of a 
limited duration, permitting licensees to extend their normal hours of 
operation in order to provide coverage of national elections, or to 
provide programing for special broadcasts on New Year’s Eve. 

Unfortunately, we do not have available statistical data on such 
rules. 

Answer to question 13 


(a) Rules relating to organization of the Commission.— Rules relating 
to organization of the Commission appear as part O of part I of our 
rules and regulations. The purpose of these rules is largely self- 
explanatory and requires no detailed description. Part O contains, 
for example, rules describing the organization of the Commission and 
of its subordinate staff offices, rules setting forth the various delega- 
tions of authority within the Commission to staff offic es, and rules 
relating to the statement of places for submitting applications and 
other requests, and for securing public information. Representative 
rules adopted in the past 2 years in this category are as follows: 

Section 0.14 Broadcast Facilities Division—The Broadeast Facilities Division 
is responsible for all functions indicated in the statement contained in Section 0.11, 
insofar as such functions pertain to standard (AM), FM, television, experimental 
and auxiliary broadeast services, excluding functions stated in Sections 0.15 and 
0.17. (Adopted February 6, 1956.) 

Section 0.222 [Motions Commissioner]. Authority Delegated——Except as 
otherwise provided for in the Rules or ordered by the Commission, the Motions 
Commissioner shall act upon the following matters: (a) in cases designated for 
hearing after issuance of an initial decision, on all motions, petitions or other 
pleadings except (1) those requesting final disposition of any case on its merits, 
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(2) those having the nature of an appeal to the Commission en bane, (3) those 
changing the issues upon which the hearing was ordered, and (4) those requestin 
change or modification of a final order made by the Commission. (Subsection (a 
amended by orders adopted May 18, 1955.) 

(b) Rules relating to practice and procedure.—Rules in this category 
appear as part I of our rules and regulations, and include (1) state- 
ments of the general course and method by which agency functions 
are channeled and determined, including the nature and requirements 
of all formal or informal proc edures as well as forms and instructions, 
and (2) rules governing practice before the Commission, 1. e., rules 
relating to formal requisites of pleadings, evidence, etc. Representa- 
tive rules are as follows: 

SecTION 1.363 Repetitious applications—Where the Commission has, for any 
reason, denied an application for a new station, or for modification of services 
or facilities, or dismissed such application with prejudice, the Commission will 
not consider a like application involving service of the same kind to substantially 
the same area by substantially the same applicant, or by its successor or assignee, 
or on behalf of or for the benefit of the original parties in interest, until after 
the lapse of 12 months from the effective date of the Commission’s order. The 
Commission may, for good cause shown, waive the requirement of this rule. 
(Subsection (a) adopted, as amended, October 19, 1955.) 

Section 1.894 Time for filing.—Petitions for rehearing shall be filed within 30 
days after public notice is given of the order or action complained of. (Adopted, 
as amended, February 23, 1955.) 

(c) Rules relating to frequency allocations and radio treaty matters.— 
Part 2 of our Rules and Regulations contains the Commission’s 
Rules relating to frequency allocation and treaty matters. These 
rules set forth definitions pertaining to frequency allocation; rules 
for the allocation and assignment and use of frequencies within the 
radio spectrum; rules governing radio emissions and bandwidths; 
rules relating to the identification of radio communications and 
allocation and use of call signals; rules governing distress, disaster 
and emergency communications; rules on equipment type ‘approval 
and type acceptance; and laws and international treaties, and other 
agreements pertaining to frequency assignments. 

In general, these rules are highly technical and complex in nature, 
A representative rule in this category, adopted within the past 2 
years, is as follows: 

Section 2.103 Assignment of frequencies—* * * Nongovernment services 
operating on frequencies in the band 25-30 Me must recognize that it is shared 
with various services of other countries; that harmful interference may be caused 
by skywave signals received from distant stations of all services of the United 
States and other countries radiating power on frequencies in this band; and that 
no protection from such harmful interference generally can be expected. Persons 
desiring to avoid such harmful interference should consider operation on avail- 
able frequencies higher in the radio spectrum not generally subject to this type 
of difficulty. (Subsection (e) added September 19, 1956.) 

(d) Rules and engineering standards relating to radio broadcast serv- 
ices.—Part 3 of the Commission’s Rules and Regulations contains our 
rules governing standard (AM), FM, television, noncommercial edu- 

. . . . ° rT 
cational FM, and international broadcast stations. These rules cover 
a wide variety of subjects. ‘They set forth definitions pertaining to 
these services, equipment standards, technical and other operating 
requirements, licensing policies of the Commission with respect to 
these services, and technical standards. G enerally speaking, these 
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rules are for the most part technical in nature. Representative rules 
from subpart 3, adopted within the past 2 years, are as follows: 
Section 3.37 Minimum separation between stations.—A license will not be 
granted for a station on a frequency of +30 ke from that of another station if 
the area enclosed by the 25 mv/m groundwave contours of the two stations over- 
lap, nor will a license be granted for the operation of a station on a frequency 
+20 ke or +10 ke from the frequency of another station if the area enclosed by 
the 25 mv/m groundwave contour of either one overlaps the area enclosed by the 
2 mv/m groundwave contour of the other. (Section added May 19, 1955.) 
Section 3.564 Station and operator licenses; posting of— 

(a) The station license and any other instrument of station authorization 
shall be posted in a conspicuous place and in such manner that all terms are 
visible, at the place the licensee considers to be the principal control point 
of the transmitter. At all other control points listed on the station author- 


ization, a photocopy of the station license and other instruments of station 
authorization shall be posted. 


(b) The original operator license, or FCC Form 759, of each station oper- 
ator shall be posted at the place where he is on duty as an operator. (Section 
amended and subparagraph (b) added July 22, 1955.) 

(ec) Rules applicable to other classes of radio service.—The remaining 
rules set forth technical standards, engineering requirements, operating 
requirements and other requirements pertaining to other classes of 
broadcast and nonbroadecast services. Included within these services 
are experimental, auxiliary, and special broadcast services (pt. 4 of our 
rules); experimental radio services (pt. 5); fixed public radio services 
(pt. 6); land stations in the maritime service (pt. 7); shipboard sta- 
tions in the maritime service (pt. 8); aviation services (pt. 9); public 
safety radio services (pt. 10); industrial radio services (pt. 11); 
amateur radio services (pt. 12); radio stations in Alaska (pt. 14); 
land transportation radio services (pt. 16); industrial, scientific and 
medical services (pt. 18); citizens radio service (pt. 19); the disaster 
communications service (pt. 20); and domestic publie radio services 
(other than maritime mobile services) (pt. 21). These remaining sec- 
tions of the rules also set forth our regulations governing commercial 
radio operators (pt. 13 of our rules) ; the use of incidental and restricted 
radiation devices (pt. 15); and rules concerning the construction, 
marking, and lighting of antenna towers and supporting structures. 

Representative rules, adopted in the past 2 vears and selected from 
the various subparts listed above, are as follows: 

Section 11.403 Frequencies available for operational fixed stations. ee 
Frequencies in the bands listed below are available for assignment to operational 
fixed stations in the Motion Picture Radio Service on a shared basis with other 


services under the terms of a developmental grant only; the exact frequency and 
the authorized bandwidth will be specified in the authorization: 


890 940 Me! 6, 575— 6,875 Me 
952 960 10, 550-10, 700 

1, 850-1, 990 12, 200-12, 700 

2, 110-2, 200 13, 200-13, 225 

2, 450-2, 500! 16, 0OOO—18, 000 ! 

2, 500-2, 700 26, 000-30, 000 


SecTION 17.14 Certain antenna structures exempt from special aeronautical 
study.—Antenna structures 20 feet or less in height mounted on top of natural 
formations, and antenna structures increasing by 20 feet or less the height of 
existing man-made structures other than an existing antenna structure will not 
require special aeronautical study. (Section adopted, as amended, April 25, 1956.) 

1 Use of frequencies in the bands 890-940, 2450-2500, and 17,850-18,000 Mc is subject to no protection from 


interference due to the operation of industrial, scientific, and medical devices on the frequencies 915, 2450, 
and 18,000 Mc. (Subsection (b) adopted, as amended, October 29, 1956.) 
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Answer to question 14 


(a) Clarity of congressional meaning and intent. —For all practical 
purposes, the congressional meaning and intent of the statutory 
language conferring on the Commission the rulemaking powers pre- 
viously discussed (see question 1 (a), supra) are suffic iently clear to 
permit ready implementation. The problems of construction we have 
encountered during the course of administering the act are discussed 
below. 

(b) Problems of meaning encountered.—One of the first problems of 
meaning encountered wee respect to our rulemaking powers concerned 
the scope of section 303 (i) of the act (47 U.S. C., see. 303 (i)), w hich 
confers on the C eae authority “* * * to make special regula- 
tions applic ‘able to radio stations engaged in chain broadcasting. . 
After the Commission first adopted its Tules and regulations governing 
stations engaged in network broadcasting, the networks claimed that 
the Commission had acted beyond its — in adopting such ag 
However, in National Broadcas sting Co. United States (319 U. 

190) the United States Supreme Court casein the pera 
power to adopt such rules, both under the authority of section 303 (1) 
and other sections of the act. 

More recently, a bitthlem regarding the extent of the Commission’s 
rulemaking power to adopt rules of general applicability with respect 
to placing a fixed numerical limitation on the number of stations a 
rg entity could control or a interests arose in Storer Broadcasting 
Co. l ited States (351 ay: « Roaet 

T Me precise problem of meaning encountered was whether the Com- 
mission could, under the general rulemaking a rs conferred on it by 
sections 154 (i), 303 (f), and 303 (r), title 47, United States Code, 
adopt rules of general applicability placing fied limitations on the 
maximum number of stations a single entity could control or own in- 
terests in, even though such rules of general applicability were in 
apparent conflict with a section of the Communications Act requiring 
a hearing on any application prior to its denial. In light of the par- 
ticular wording of the Commission’s rules, the Supreme Court sus- 
tained the Commission’s rulemaking powers authority to adopt general 
rules governing multiple ownership | of stations. 

The precise ‘proble m of meaning encountered was whether the Com- 
mission could, under the geners a rule making powers conferred on it by 
sections 154 (i), 308 (r), title United tSates Code, adopt rules of 
general applicability placing fixed limitations on the maximum num- 
ber of stations a single entity could control or own interests in, even 
though such rules of general applicability were in apparent conflict 
with a section of the Communications Act requiring a hearing on any 
application prior to its denial. In light of the partiuclar wording of 
the Commission’s rules, the Supreme Court sustained the Commis- 
sion’s rulemaking powers authority to adopt general rules governing 
multiple ownership of stations. 

(c) Changes in congressional standards during the course of our ad- 
ministration of the act—With reference to our rulemaking powers, the 
following changes have been made in congressional standards during 
the course of our administering the act: 

(1) In 1956, section 212 of the act (47 U.S. C., see. 212 (which 
governs interlocking directorates of common carrier)) was amended 
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by adding a proviso thereto. Amended section 212 now provides 
that the Commission may authorize persons to hold the position of 
officer or director in one or more such carriers, without regard to the 
requirements of section 212, where it first finds that 1 of the 2 or 
more carriers directly or indirectly owns more than 50 percent of the 
stock of the other or others, or that 50 percent or more of the stock 
of all such carriers is directly or indirectly owned by the same person. 

(2) Section 308 (a) of the act (47 U.S. C., sec. 308 (a)) was amended 
by the Communications Act Amendments, 1952, to change the con- 
ditions under which the Commission could grant construction permits 
or station licenses without the need for the filing of formal applica- 
tions therefor. As amended, this subsection permits the Commission, 
after making the required statutory findings, or upon proclamation of 
a national emergency by the President or declaration of the same by 
the Congress, to issue construction permits or station licenses: 

* * * in such manner and upon such terms and conditions as the Commission 
shall by regulation prescribe * * * but no authorization so granted shall con- 
tinue in effect beyond the period of the emergency or war requiring it. 

(3) The former version of section 318 of the act (47 U.S. C., see. 318) 
required that the operator of any transmitting apparatus be licensed. 
This requirement was changed in 1957 to empower the Commission 
to waive the licensing requirement in certain specified instances. 
The 1937 amendment also empowered the Commission to— 

* * * make special regulations governing the granting of licenses for the use of 
automatic radio devices and for the operation of such devices. 

(4) Section 357 of the act (47 U. S. C., sec. 357) requires every 
ship required to be provided with lifeboat radio by treaty to which 
the United States is a party, by statute, or regulation adopted in 
conformity with treaty, convention, or statute to be fitted with 
efficient radio equipment appropriate to such requirement. In 1954, 
section 357 was amended to define the term “radio equipment” so 
as to include portable as well as nonportable radio apparatus. 

(5) Section 410 of the Communications Act (47 U.S. C., sec. 410) 

which formerly permitted the Commission to refer any matter arising 
in the administration of tbe act to a joint board to be composed of a 
member, or of an equal number of members, as determined by the 
Commission, from each of the States in which the wire or radio com- 
munication affected or involved in the proceeding takes place or is 
proposed, has twice been amended. The first amendment, in 1952, 
was to except from the proceedings which could be referred to joint 
boards those adjudicatory matters which the Commission, under 
section 409 of the Communications Act (47 U. S. C., sec. 409), is 
required to adjudicate personally or through its hearing examiners. 
Section 410 of the act was further amended in 1956 to clarify the 
language controlling the powers which such a joint board would have. 
As amended, the language of section 410 now provides that— 
{flor the purposes of acting upon such matter any such board shall have all the 
jurisdiction and powers conferred by law upon an examiner provided for in section 11 
of the Administrative Procedure Act, designated by the Commission, and shall be 
subject to the same duties and obligations. [The clarifying language added by 
the 1956 amendment appears in italic.] 

(6) Section 504 of the Communications Act (47 U.S. C., sec. 504) 
was amended in 1937 by the addition of a new subsection so as to 
provide that the forfeiture imposed by part II of title III of the act 
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were subject to mitigation or remission by the Commission, upon 
application therefor and under such regulation as the Commission 
deemed advisable for determining the facts. This subsection was 
further amended in 1956 so as to apply equally to forfeitures imposed 
by part ITI of title III of the act, part Ti thereof having also been 
added in 1956. 

(d) In what areas is the action of your agency by law committed to 
agency discretion? Specify the statutory language involved—The exer- 
cise of our rulemaking functions is, for the most part, committed to 
agency discretion, in the sense that the term ‘‘discretion”’ is understood 
to imply an exercise of administrative judgment and expertise, as 
contrasted to the uncontrolled, judicially unreviewable type of “dis- 
cretion” which in certain instances is conferred on the President. 

The various statutory grants of rulemaking powers previously 
discussed do not in terms refer to “discretion.” Still, it is clear from 
an examination of these sections of the Communications Act that 
what the Commission is called upon to do in adopting rules under the 
authority of these provisions is to exercise its informed judgment and 
“discretion,’’ within the procedural framework for rulemaking pro- 
vided for in the Administrative Procedure Act. 

(e) Where matters are left to agency discretion, are there any areas in 
which you believe greater statutory specification of standards would be 
desirable?—We are not aware of any statutory language regarding our 
rulemaking powers which requires greater specification of standards. 

(f) W ‘hat, if any, attempt has been made by your agency to secure or 
draft le gislation designed to rectify such defects?— None, for the reasons 
specified in our answer to subpart (e) of this question. 





FEDERAL COMMUNICATIONS COMMISSION, | 
Washington, D. C., April 17, 1 


“2 


os 


Hon. Witutram L. Dawson 
Chairman, House Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConcressMAN Dawson: The Commission has previously 
transmitted a part of the answers to the Questionnaire on Se 
trative Organization, Procedure, and Practice, dated November 
1956, sent out by your committee to the various Federal ceciiies! 
In further partial response to that questionnaire, enclosed herewith 
are the answers available at this time to part II of the questionnaire, 
on adjudication. Answers to the remaining questions are still in 
preparation, and on their completion, will be forwarded by the 
Commission. 

By direction of the Commission. 

GrEoRGE C, McConnavuGHeEY, 
Chairman, 
Il. ApsupIcaTION 


1. (a) Statutory reference to, and brief description of, adjudicatory 
powers.—As with our rulemaking powers, the Commission’s adjudi- 
catory powers are to be found in several different sections of the Com- 
munications Act of 1934, as amended (47 U.S. C., 151 et seq.), as 
enumerated in the answer to this question. 
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A. General grants of adjudicatory powers: The general authority 
under which the Commission performs its adjudicatory functions (in 
the absence of a grant of specific adjudicatory powers) is contained in 
section 4 (i) of the Communications Act (47 U.S. C., see. 154 (i)) 
which provides, in pertinent part, that the Commission— 

* * * may perform any and allacts * * * and issue such orders, not inconsistent 
with this Act, as may be necessary in the execution of its functions. 

B. Specific grants of adjudicatory powers: In addition to the general 
adjudicatory authority indicated above, the Communications Act 
vests the Commission with certain specific powers of adjudication. 
Some of these sections of the Communications Act encompass both 
rulemaking and adjudicatory grants of authority and the decision as 
to which is involved will often depend upon the particular facts of the 
case. These sections are listed below: 

(i) Title Il of the Communications Act, which applies to common 

carriers ulider our jurisdiction, contains the following grants of rule- 
making powers: 

(1) Section 201 (a) (47 U. S. C., sec. 201 (a)), imposes a duty on 
common carriers engaged in interstate or foreign wire or radio com- 
munications service to furnish service on reasonable request therefor, 
section 201 (a) then empowers the Commission to order a carrier 
* * * to establish physical connections with other carriers, to establish through 
routes and charges applicable thereto * * * and establish and provide facilities 
and regulations for operating such through routes 

Once the Commission has found, after hearing, that enlargement of 
existing services provided by a carrier would serve the public interest.' 

(2) Section 208 of our act (47 U.S. C., sec. 208), provides that any 
person, body politic or municipal organization complaining of any- 
thing done or omitted to be done by a carrier, in contravention of any 
provision of the Communications Act, may file a petition with the 
Commission, setting forth briefly the basis for complaint. If the 
complaint is not satisfied by the carrier complained of within a time 
specified by the Commission, it becomes— 

* * * the duty of the Commission to investigate the matters complained of in 
such manner and by such means as it deems proper. 

This section, while it does not in express terms refer to powers of 
adjudication, clearly appears to be a grant of adjudicatory power. 

(3) Section 209 of our act (47 U.S. C., sec. 209) provides that if 
the Commission, after a hearing held on a complaint filed under section 
208, supra, determines a party complainant is entitled to damages 
it 
* * * shall make an order directing the carrier to pay to the complainant the 
sum to which he is entitled on or before a day named. 

[Par. 4 deleted.] 

(5) Section 214 (a) (47 U. S. C., sec. 214 (a)) provides that no 
carrier shall undertake to construct new lines, extend existing lines, 
or acquire or operate any lines om extensions thereof, or engage in 
transmitting over new or extended lines, until it has first— 


* * * obtained from the Commission a certificate that the present or future 
public convenience and necessity require or will require— 

1 Insofar as the authority to prescribe rates for such extended services is concerned, however, it would 
appear that the establishment of these rates would involve an exercise of rulemaking power by virtue of 
the statutory definition of ‘rulemaking’ contained in sec. 2 (c) of the Administrative Procedure Act. 
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the new or additional lines. Section 214 (a) further provides that— 


No carrier shall discontinue, reduce, or impair service to a community, or a part 
of a community, unless and until there shall first have been obtained from the 
Commission a certificate that neither the present nor future public convenience 
and necessity will be adversely affected thereby. 

Subsection (b) of section 214 (47 U.S. C., sec. 214 (b)) sets forth the 
notice to be given when an application for a certificate of public 
convenience under subsection (a) is filed with the Commission. Sub- 
section (c) then provides that the— 

* * * Commission shall have power to issue such certificate as applied for, or 
to refuse to issue it, or to issue it fora portion * * * ofa line, or extension thereof, 
or discontinuance, reduction, or impairment of service * * * and may attach 
to the issuance of the certificate such terms and conditions as in its judgment 
the public convenience and necessity may require. 

(6) Section 214 (d) of our act (47 U.S. C., see. 214 (d)), empowers 
the Commission— 

* * * after full opportunity for hearing [to] * * * authorize or require by order 
any carrier, party to such proceeding, to provide itself with adequate facilities 
for the expeditious and efficient performance of its service as a common carrier 
and to extend its line or to establish a public office— 

upon finding that such action required of a carrier would be in the 
interest of public convenience and necessity. 

(7) Section 221 (a) (47 U. S. C., sec. 221 (a)), requires telephone 
companies desiring to consolidate all or part of their facilities to apply 
for Commission approval prior to effecting such consolidation, and 
provides that a 
* * * nublic hearing shall be held in all cases where a request therefore is made 
by a telephone company, an association of telephone companies, a State commis- 
sion, or local governmental authority. 

Such a hearing, if requested, would involve an exercise of the Com- 
mission’s adjudicatory functions. 

(8) Section 222 (b) (1) (47 U.S. C., see. 222 (b) (1)), authorizes two 
or more domestic telegraph carriers to apply to the Commission for 
authority to consolidate or merge. Subsection (c) (1) of section 222 
provides that on the filing of an application for merger- 

* * * the Commission shall order a public hearing to be held with respect to such 
application and shall give reasonable notice thereof, in writing, and an oppor- 
tunity to be heard— 

to specified governmental officials and other persons. After such a 
hearing and upon finding that the public interest would be served 
thereby, the Commission is authorized to enter an order approving 
and authorizing the merger applied for. 

(ii) Title Ill, which contains provisions applicable to radio and 
television, confers the following adjudicatory powers on the Com- 
mission: 

[Par. 1 deleted.] 

2) Section 303 (m) (47 U.S. C., sec. 303 (m)), details the various 
causes for which the Commission can suspend the license of any 
operator. Subsection (m) (2) of this subsection provides that— 

No order of suspension * * * shall take effect until fifteen days’ notice in writing 
thereof, stating the cause for the proposed suspensions, has been given to the 
operator licensee who may |apply within that time] for a hearing upon such order. 


The filing of an application for a hearing on the show cause order holds 
the proposed suspension in abeyance until conclusion of the hearing. 
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(3) Section 309 (b) (47 U.S. C., sec. 309 (b)) provides that if the 
Commission is unable to determine either ome examination of any 
application for a construction permit or station license, or modifica 
tion or renewal thereof, or from the replies of an applicant to a letter 
from the Commission pointing out the defects in its application, that 
the granting thereof would serve the public interest, convenience, and 
necessity ; 


* * * it shall formally designate the application for hearing on the grounds or 


reasons then obtaining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or require- 
ments phrased generally. 

Section 309 (b) further provides that any hearing held on such an 
application shall be a full hearing. 

(4) Section 309 (c) (47 U.S. C., see. 309 (c)) provides that when 
the Commission has granted any instrument of authorization without 
hearing, that grant ‘‘* * * shall remain subject to protest * * * for 
a period of 30 days.”’ If within the 30-day period in which that grant 
remains protestable, a party in interest protests the grant with the 
required statutory particularity, and the Commission finds the protest 
is valid, it— 

* * * shall designate the application for hearing upon issues relating to all 
matters specified in the protest as grounds for setting aside the grant * * *. 

(5) Section 310 (b) (47 U.S. C., see. 310 (b)) prohibits the transfer, 
assignment, or disposal in any manner, voluntarily or involuntarily, 
direc ‘tly or indirectly, of anv construction permit or station license or 
any rights thereunder, or the transfer of control of any corporation 
holding such an paitecnsiit of authorization, except on prior applica- 
tion to the Commission. In determining the merits of any application 
filed under section 310 (b), the procedures to be followed by the 
Commission, and the circumstances under which a hearing on the 
application must be held, are the same as those discussed above in 
connection with section 309 (b) of the act, supra. 

(6) Sections 312 (a) and (b) (47 U.S. C., see. 312 (a) (b)) set forth 
the circumstances under which the Commission is entitled to revoke 
construction permits or station licenses, or to issue cease-and-desist 
orders. Subsection (c) provides that, prior to imposition of these 
administrative sanctions, the Commission must serve the licensee, 
permittee, or person involved with an order to show cause why an 
order of revocation or a cease-and-desist order should not issue. The 
hearing provided for on the order to show cause, and the statutory 
requirement of findings, contemplate an exercise of the Commission’s 
adjudicatory functions. 

(7) Section 316 (a) of our act (47 U.S. C., sec. 316 (a)) permits 
the Commission to modify existing licenses or construction permits 
if in its judgment such action would promote the public interest, con- 
venience, and necessity. Prior to such modification, the Commission 
is required to give written notice to the licensee or permittee Pi? 
of the proposed action and the grounds and reasons therefor” and to 
give such person a reasonable opportunity— 


* * * in no event less than 30 days, to show cause by public hearing, if requested, 
why such order of modification should not issue. 
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(iii) Title TV of the Communications Act, which governs procedural 
and administrative matters, contains the following grants of adjudica- 
tory powers: 

(1) Section 403, (47 U.S. C., see. 403) vests the Commission with— 
* * * full authority and power at any time to institute an inquiry, on its own 
motion in any case and as to any matter or thing concerning which complaint is 
authorized to be made, to or before the Commission by any provision of— 
the act. Section 403 then provides that, after such inquiry, the Com- 
mission shall have— 

* * * the power to make and enforce any order or orders in the case, relating to 
the matter or thing concerning which the inquiry is had, excepting orders for the 
payment of money. 

(2) Section 405 (47 U.S. C., see. 405) vests the Commission with 
discretion ‘“‘* * * to grant * * * rehearing if sufficient reason there- 
for be made to appear’, of any of ‘decision, order, or requirement 
[made] in any proceeding,” and to take evidence on rehearing in some 
circumstances. 

(3) Section 504 (b) of the act (47 U.S. C., see. 504 (b)) authorizes 
the Commission to remit or mitigate the forfeitures provided for in 
parts II and III of title III, and section 507 of the Communications 
Act, upon application therefor. The determination of whether for- 
feitures should be remitted or mitigated would, it appears, involve an 
exercise of the Commission’s adjudicatory functions. 

1. (b) Who is authorized by statute to exercise it?—The various grants 
of adjudicatory powers referred to in the preceding part of this 
question do not in and of themselves expressly provide by whom such 
powers shall be exercised. 

However, section 409 (a) of the Communications Act (47 U.S. C., 
sec. 409 (a)) provides that— 

In every case of adjudication (as defined in the Administrative Procedure Act) 
which has been designated for a hearing by the Commission, the hearing shall be 


conducted by the Commission or one or more examiners prov ided for in section 11 
of the Administrative Procedure Act, designated by the Commission. 


Thus, in cases which have been designed for hearing, there is statutory 
authorization for delegation of the power to preside over the hearing 
to Commission hearing examiners. 

In this same connection, another section of the Communications 
Act should be noted. Section 5 (ec) (47 U.S. C., see. 155 (c)) provides 
that the Commission shall establish a special staff of employees, to 
be known as the review staff. (In the Commission, this organiza- 
tional unit is designated as the Office of Opinions and Review.) 
Section 5 (c) provides that the review staff is to be directly responsible 
to the Commission, and that its work shall not be supervised by any 
other organizational unit in the Commission. The function of this 
Office is 


* * * to assist the Commission, in cases of adjudication (as defined by the 
Administrative Procedure Act) which have been designated for hearing, by pre- 
paring a summary of the evidence presented at any such hearing, by preparing, 
after an initial decision but prior to oral argument, a compilation of the facts 
material to the exceptions and replies filed thereto by the parties; and by pre- 
paring for the Commission * * * without recommendations and in accordance 
with specific directions from the Commission * * * memorandums, opinions, 
decisions, and orders. 


If the adjudicatory function be conceived of as a process which 
continues from the original order designating a proceeding for hearing 
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to its ultimate conclusion in a final order or decision, then, in a sense, 
there is mabuhosy rg eyes for delegation of part of that process to 
the review staff, the task of preparing a summary of the evidence 
and compiling 6 teste pertinent to exceptions taken to an initial 
decision, as provided for in section 5 (c), supra. 

(c) If delegated by or within your agency, what office or organiza- 
tion unit is authorized to exercise it?-Where the Commission delegates 
its quasi-judicial or adjudicatory powers, the office or organization 
unit to whom such a delegation is made is the Commission’s hearing 
examiners. 

In this connection, it should be noted, however, that the delegation 
of quasi-judicial powers to a hearing examiner (as permitted under 
sec. 409 (a) of the Communications Act, 47 U.S. C., sec. 409 (a)) 
remains subject to appeal to the Commission, inasmuch as an initial 
decision in cases of adjudication provide that it shall become final 
within a certain stated period only in the event an appeal is not taken 
to the Commission. As a matter of practice, in virtually all cases of 
contested adjudication, parties file exceptions to (and/or statements in 
support of) the initial decision and request review by the Commission, 
in which case the Commission ultimately exercises the quasi-judicial 
power in question. 

It should also be pointed out that section 5 (d) (1) of our act (47 
U.S. C., see. 155 (d) (1)) permits the whole Commission to— 

* * * assign or refer any portion of its work, business, or functions to an indi- 
vidual Commissioner or Commissioners or to a board composed of one or more 
employees of the Commission. 

Under section 5 (d) (1), it would appear that the whole Commission 
could thus delegate its adjudicatory functions to individual Com- 
missioners, a panel of Commissioners, or a board composed of one or 
more Commission employees. Of course, where an adjudicatory 
matter has been designated for hearing, then, by the requirements of 


. 


section 409 (a) of the Communications Act (47 U.S. C., sec. 409 (a))— 


* * * the hearing shall be conducted by the Commission or by one or more 
examiners * * * designated by the Commission. 


FEDERAL CoMMUNICATIONS CoMMISSION, 
Wash ington, D. C., Se ptember 11, 1957. 
Hon. Wiiuiam L. Dawson, 
Chairman, House Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Drar ConcressMAN Dawson: Enclosed herewith are further 
responses to the committee’s questionnaire on administrative organi- 
zation, procedure, and practice, dated November 19, 1956. The 
enclosed answers represent the balance of the answers due on Part II, 
Adjudication, of the questionnaire. 

Answers to the remaining parts of the questionnaire are now in 
preparation and almost entirely completed. Upon their approval by 
the Commission, they will be forwarded at the earliest date possible. 

By direction of the Commission. 

JouHn C, DoERFER, Chairman. 
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Il. ApJuDICATION 
Answer to question 2 


As is the case with our rulemaking powers, it is difficult to state 
with any degree of exactness the precise extent to which our adjudica- 
tory powers are performed pursuant to a general grant of authority 
to adjudicate matters within our jurisdiction. On the whole, however, 
it would probably be accurate to say that the greater part of our adju- 
dicatory authority rests on specific grants of quasi-judicial powers 
rather than on a general grant of adjudicatory authority. 

In the absence of a spec ific grant of power to adjudicate controversies 
without our jurisdiction, the Commission proceeds under its general 
authority, as found in section 4 (i) of the Communications Act (47 
U.S. C., see. 154 (i)), which provides as follows: 

Src. 4 (i). The Commission may perform any and all acts, make such rules and 


regulations, and issue such orders, not inconsistent with this Act, as may be neces- 
sary in the execution of its functions. 


Answer to question 3 


I. Proceedings in general between private parties in which the 
Government is not directly a party. 

Introductory.—Before proceeding to answer categories I and II, 
we should like to set forth what we understand to be the distinction 
between proceedings in which the Government “* * * is not directly 
a party’’ (category I) and those in which “* * * the Government is a 
party to the proceeding” (category I1). Adjudicatory proceedings 
in category I, those in which the Government ‘“‘* * * is not directly 
a party,” we consider to be proceedings involving conflicting claims 
or putting in issue the qualifications ‘of competing private parties, 
in which the role of the Government is that of an impartial “public 
defender.”’ Adjudications in this category would include deciding 
which of two competing applicants for the same facility (such as 
for a television channel) is best qualified to serve the public interest. 
Proceedings belonging in category II, those ‘‘* * * in which the 
Government directly is a party to the proc eeding, ’”’ we take to be 
those in which the interest of the Government is “direct’’ by reason 
of its having initiated such a proceeding, as in proceedings to revoke 
or suspend existing licenses, or a suit initiated to require some person 
to cease and desist from violating some provision of the Communica- 
tions Act. 

Our reason for making clear what we think is the distinction the 
committee has drawn between categories I and II stems from the 
fact that under our rules of practice and procedure, the Government 
is still formally a “‘party,” irrespective of the type of proceeding 
involved. 

(a) Notice to parties—There are several different types of proceed- 
ings between private parties which the Commission is called upon to 
adjudic ate and in which the interest of the Government is not ‘‘direct. 
These proceedings include comparative hearings on mutually exclusive 
applications of private parties for the same communications facility 
(in which case the Commission is required to select the applicant best 
qualified to serve the public interest) ; controversies between licensees 
(over such matters as rebroadcasting rights, or the division of inter- 
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national communications traffic among common carriers); or contro- 
versies between licensees and a third party nonlicensee (as where 
some person questions the justness and reasonableness of some pro- 
vision of a tariff filed by a common carrier, or brings an action for 
damages against a carrier). 

In each case, no matter what the type of proceeding, the broad, 
functional purpose of notice (i. e., apprising known parties in interest, 
the public, and persons entitled by statute to notice) is met by the 
Commission. Necessarily, however, individual variations in the type 
of proceedings and special statutory requirements dictate minor 
differences in the form of notice. 

In comparative hearings on mutually exclusive applications for the 
same facility, for example, the first notice which is given is a letter 
advising the applicants of the mutual exclusivity of their applications 
and, hence, the need for a hearing. After the applicants have been 
advised of this mutual exclusivity, the Commission’s staff then 
examines the applications to determine whether the applicants are 
legally, technically, and financially qualified. Deficiencies in any of 
these statutory qualifications, together with any other deficiencies, 
are noted, and pursuant to section 309 (b) of the Communications 
Act (47 U. S. c sec. 309 (b)), the applicants are informed thereof 
and given an opportunity to reply. After reply letters have been 
received the applications are then designated for hearing on appro- 
priate issues. 

Inasmuch as section 309 (b), supra, contains a statutory provision 
requiring a ‘‘* * * Ser cay ’, section 5 (a) of the Administrative 
Procedure Act (5 U. S. C., sec. 1006 (a)) applies, and accordingly 
governs the requirements ‘ai notice. In compliance with that section 
and with section 1.803 of our rules of practice (57 C. F. R., see. 
1.803) (which incorporates the same notice requirements that appear 
in sec. 5 of the Administrative Procedure Act), the notice of hearing 
contains a statement of (a) the time, place, and nature of the hearing, 
or, if time and place are not stated in the initial notice, a notice that 
time and place will be designated subsequently; (6) the legal authority 
and jurisdic tion under which the hearing is to be held; and (c) the 
matters of fact and law involved. This notice is sent to the applicants 
and all other known parties in interest. It is also published in the 
Federal Register, and is made available at our Office of Reports and 
Information. 

In the case of applications for operating authorizations, mention 
should be made of one type of adjudicatory proceeding which is, in a 
sense, sui generis. This type of proceeding is where the Commission 
has not been confronted at the outset with competing applications 
and has granted, without hearing, an application on the basis of its 
finding that the grant thereof would be in the public interest. Under 
section 309 (c) of the act (47 U.S. C., sec. 309 (c)) a grant without 
hearing remains protestable for 30 days, by any party in interest. 
(Such a party may be another licensee, or the owner of a competing 
medium of mass communications, such as a newspaper publisher.) 
Section 309 (c) of the act, supra, as amended by Public No. 391, 
84th Cong., 2d sess. (70 Stat. 3), requires that any protest filed 
“* * * shall be served on the grantee.” Thus, preliminary notice 
of the fact that the grant without hearing is being protested is by 
statute required to be made by the protestant. After this has been 
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done and the protest filed, the Commission then examines the protest 
and within the 30 days allotted to it, determines whether the protest 
meets the statutory requirements. If it determines that the protest 
is valid, the grant without hearing which has thus been protested is 
then designated for hearing on appropriate issues. Notice of this 
hearing to the grantee, the protestant, and all other known parties 
in interest is then given in the same manner as indicated for compara- 
tive hearings. That notice is also published in the Federal Register 
and made available at our Office of Reports and Information. 

The exact mechanics by which notice is given in the other types of 
proceedings between private parties in which the Government is 
not a “direct” party differs slightly, because in these cases the private 
parties proceed by complaint and answer. 

In the case of complaints against common carriers, section 208 
of the Communications Act (47 U.S. C., sec. 208) provides that once 
such a formal complaint has been filed with the Commission, either 
by another common carrier or a third person, the Commission shall 
forward a copy of the complaint to the common carrier involved, 
calling on that carrier to satisfy the complaint or answer the same in 
writing within a reasonable time. Notice of this type of complaint 
is given by the Commission to the carrier both under section 208 
and under our implementing procedural rule, section 1.577 (47 
C. F. R., see. 1.577), which provides that in no event shall the answer 
of the carrier complained of be required in less than 30 days. The 
requirements of such formal complaints, which must be subscribed 
and verified by the complainant, together with a sample form thereof, 
are contained in section 1.575 of our rules (47 C. F. R., see. 1.575). 
Informal complaints against common carriers are also permitted 
under section 1.571—574 of our rules (47 D. F. R. sees. 1.571—-574). 
Notice of the matters complained of in informal complaints is through 
correspondence with the carrier involved. 

Also, insofar as common carriers are concerned, there are certain 
classes of proceedings which do not involve, strictly speaking, con- 
troversies between parties, but which do involve exercise of the 
adjudicatory function, as defined in section 5 of the Administrative 
Procedure Act (5 U.S. C., sec. 1006). This type of proceeding in- 
volves the unilateral application of a carrier, or one or more carriers, 
for authority from the Commission to enter into certain transactions 
which by statute require prior approval of the Commission. See, for 
example, section 214 (a) of the act (47 U.S. C., sec. 214 (a)), requiring 
a certificate of public convenience and necessity prior to the construc- 
tion of new, or extension of existing lines, or the acquisition or opera- 
tion of any lines; section 221 (a) (47 U.S. C., sec. 221 (a)), governing 
the application of 1 or more telephone companies for consolidation 
or merger; and section 222 (b) (1) (47 U. S. C., see. 222 (b) (1)), 
requiring Commission approval for the consolidation or merger of 2 
or more domestic telegraph carriers. Upon the filing of an application 
under any of these sections, the Commission is required to give notice 
in writing to certain specified parties, such as certain Defense Depart- 
ment officials, the governors of States, State public utility commis- 
sions, etc. See sections 221 (a), 221 (b), and 222 (c) (1) of the 
Communications Act, supra. In each case, the notice given is that 
which is required by the particular section of our act which is involved. 


‘ 
< 
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With reference to complaints involving persons other than common 
carriers, and with further reference to proceedings where the Govern- 
ment is not directly a party, section 1.727 of our rules (47 C. F. R., 
sec. 1.727) applies. This section permits the filing of a formal petition 
Rake of anything done, or omitted to be done, in contravention 
of any provision of law or of our rules and regulations. Notice of 
such complaint i is afforded to the licensee or persons involved by virtue 
of section 1.767 (47 C. F. R., sec. 1.767), which requires service of all 
pleadings, documents, motions, etc., on all known parties of record 
which are filed in any proceeding. The Commission gives further 
notice of any action deemed appropriate, such as the need for a hearing, 
while notice of the action finally taken on such complaints is given 
either under section 1.729 (or, in hearing cases, under 1.749), of our 
rules (47 C. F. R., sees. 1.729 and 1.749, respectively). 

(b) Intervention.—The ot of interve ntion, in proceedings between 
private parties in which the Government is not directly a party, is 
available, in the case of hearings held on applications for any radio 
ae under section 309 (b) of the Communications Act (47 
U.S. C., sec. 309 (b)). This section provides that in any hearings 
eacka necessary On an application, ‘‘parties in interest, if any, who 
are not notified by the Commission of its action with respect to a 
particular application may acquire the status of a party to the pro- 
ceeding by filing a petition for intervention showing the basis for 
their interest at any time not less than 10 days prior to the date of 
hearing.” In the case of proceedings under title III of our act, the 
Commission has implemented section 309 (b), supra, by the adoption 
of section 1.388 of our rules (47 C. F. R., sec. 1.388), which governs 
petitions to intervene. This section sets forth special requirements 
for intervention where persons seek to intervene on the basis of a 
claim that the grant of the application in question would subject 
an existing station to objectionable electrical interference, and also 
covers grounds for intervention other than claims of interference. 

In all other types of proceedings between private parties in which 
the Government is not directly a party, intervention is specifically 
governed by section 1.722 of our rules (47 C. F. R., sec. 1.722). This 
rule requires one desiring to intervene to file a petition setting forth 
the facts on which he bases his claim that his intervention would 
be in the public interest. On a proper showing, the commission will 
permit intervention, but, in order to prevent unduly protracting the 
proceeding in question, section 1.722 provides that the Commission 
may, if the facts warrant, limit participation by intervenors to 
articular issues, or to particular stages of the proceeding. 

(c) Complaint, application, declaration, or similar pleading.—In this 
first category of proceedings, the adjudication involved may arise 
out of an application, a complaint, or a petition. In the case of 
comparative hearings on mutually exclusive applications for the same 
facilities, the Commission is required by section 308 (a) of the Com- 
munications Act (47 U.S. C., sec. 308 (a)) to grant operating authori- 
zations only upon the basis of a written application except in the 
circumstances listed in the provisos to that section. The statutory 
requirements for applications are set forth in section 308 (b) of the 
act (47 U.S. C., sec. 308 (b)), and such applications must be executed 
under oath or affirmation. The general requirements of applications 
and the rules relating to their filing and describing the different types 
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of application forms for various operating authorizations appear in 
sections 1.301 to 1.335 of our procedural rules (47 C. F. R., sees. 
1.301—1.335). (Special rules relating to applications and proceedings 
affecting common carriers under title II of our act are set forth in 
sections 1.501—1.529 of the rules (47 C. F. R., sees. 1.501-1.529).) 
Other rules rel tithe to the acceptance, amendment, or dismissal of 
applications; to the manner in which applications are processed; and 
to the manner in which action will be taken on applications appear in 
sections 1.361-1.404 (47 C. F. R., sees. 1.361-1.404) of our rules of 
procedure. 

After preliminary examination of applications, if it is determined 
under section 309 (b) (47 U.S. C., see. 309 (b)) that the Commission 
cannot find on the basis of the applications and any section 309 (b) 
responses furnished by the applicant, then, by the terms of section 
309 (b), supra, a hearing is required. By the terms of section 309 (b), 
such a hearing is a full, evidentiary hearing, in which both the burden 
of proceeding with the introduction of evidence on any issue specified 
by the Commission, as well as the burden of proof on all such issues, 
is on the applicant. Our procedural rules which govern the conduct 
of hearing cases are set forth in sections 1.801 to 1.896 of our rules of 
practice (47 C. F. R., sees. 1.801—1.896). (In protest hearings ordered 
under sec. 309 (c) (47 U. S. C., see. 309 (c)), however, by statute, 
special rules governing the burden of proof as between the applicant 
and the protestant are set forth.) In brief, it can be stated that 
hearings are conducted in the manner required for of this type in 
accordance with the requirements of sections 7 and 8 of the Adminis- 
trative Procedure Act (5 U.S. C., sees. 1006-1007), upon which our 

own rules are based. 

The only statutory provision in the Communications Act for 
initiating an adjudicatory proceeding between private parties by way 
of complaint appears in section 208 (47 U.S. C., see. 208), which by 
its terms applies only to complaints against common carriers. As 
mentioned pre ‘viously, our procedural rules governing the filing, 
form and requirements of, and action on such section 208 complaints 
appear in sections 1.571—1.590 of our rules (47 C. F. R., sees. 1.571- 
1.590). In brief, the Commission’s procedures in considering such 
complaints consist of examining the same, forwarding a copy to the 
carrier complained of (pursuant to sec. 208), and requiring the carrier 
eith er to satisfy the complaint or to answer within a specified time, 
and then terminating the controversy, either with or without hearing. 
(It should be noted that see. 208 imposes no mandatory hearing 
requirement. In fact, that section speaks only of ‘* * * investigat- 
ing the complaint.” Of course, where that investigation dise loses 
disputed facts or some other basis for a hearing, a hearing is held.) 

In all other classes of proceedings between private parties, om 
adjudicatory process is initiated by the filing of a petition. Although 
there is no express statutory provision for bringing to the Commission’s 
attention alleged violations of law or regulations by means of a 
petition, the Commission, as a matter of practical necessity, has 
adopted a procedural rule permitting this. See section 1.727 of our 
rules (47 C. F. R., see. 1.727). 

(/) Answer, reply, or similar responsive pleadings.—In proceedings 
between private parties which involve the necessity for a comparative 
hearing between one or more applicants for the same radio facility, 
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the various applications on file would not, in the accepted usage of 
the word, be “‘responsive”’ to each other. With respect to individual 
applications, however, prior to the time the Commission is able to 
make a preliminary finding that an applicant meets the statutory 
qualifications of being legally, technically, and financially qualified, 
applicants may be required, under section 309 (b) of the act (47 
U.S. C., sec. 309 (b)), to “respond” to letters pointing out deficiencies 
in the applic ations. 

In the event some pleading has been filed Sone the course of a 
hearing, section 1.730 of our rules (47 C. F. R., see. 1.730) permits the 
filing of an opposition to that petition, and a re ply . the opposition. 
This section also provides that no further pleadings may be filed 
unless specifically requested by the Commission or unless, upon a 
showing of good cause therefor, the motions Commissioner has 
granted leave for the filing of such further pleadings. This limita- 
tion on the filing of responsive pleadings was adopted by the Com- 
mission in the interest of expediting our proceedings, inasmuch as it 
was our experience that, in many cases (especially adjudicatory pro- 
ceedings), parties were filing repetitive pleadings which served only to 
increase the delay and complexity of hearings and which, in many 
instances, were totally unnecessary to the disposition of the matter. 

The same procedure outlined above is equally applicable to pro- 
ceedings which begin unilaterally, but which are subsequently desig- 
nated for hearing, as in the case of a protest hearing under section 
309 (c) of our act, supra. 

With reference to complaints filed against common carriers under 
section 208 of our act, supra, once that complaint has been forwarded 
to the carrier involved, section 208 alternatively permits the carrier 
to satisfy it ““* * * or to answer the same in writing within a reason- 
able time, to be specifie ; by the Commission.”’ Section 1.587 of our 
rules (47 C. F. R., see. 1.587) permits a carrier complained of to file 
a cross complaint with the Commission, while section 1.588 thereof 
(47 C. F. R., sec. 1.588) permits that carrier to file an answer to any 
complaint served on it, within the time specified by the Commission. 

Amendments and supplemental pleadings.—In comparative hear- 
ing cases, the applicant’s verified applications, which set forth their 
qualifications to own and operate broadcast facilities as well as their 
proposals for operation of the same, can be amended as of right prior 
to designation of such application for hearing merely by filing the 
appropri: ite nereor of copies of the amendment. Section 1.365 (47 
C. F. R., see. 1.365). However, this same procedural rule requires 
that, after designation for hea ring, requests to amend applications 
will be considered only on the basis of a written petition served upon 
all parties of record, and for good cause shown. Moreover, petitions 
for amendment will not be accepted (except for purely corrective 
amendments, such as removal of a named person because of his 
death) of they are (led after public notice has been given of a proposed 
or initial decision. 

With respect to amending or supplementing « complaints ners: 
common carriers, section 1.586 of our rules (47 C. F. R., see. 1.586) 
covers this point. Subsection (a) thereof permits the filing of a sup- 
plemental complaint, while subsection (b) permits the filing of a sup- 
plemental complaint seeking damages, provided that such supple- 
mental complaint for damages is filed within the statute of limitations 


cece 
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set forth in section 415 of our act (47 U. S. C., see. 415). Provision 
for a supplemental complaint seeking an award of reparations on the 
basis of findings by the Commission in the original proceeding is also 
permitted by section 1.584 of our rules (47 C. F. R., see. 1.584). 

In all other types of controversies between private parties, which 
arise on the basis of the filing of a formal petition, no express provision 
is made in our rules for supplemental or amended petitions: How- 
ever, such petitions could be (and are) filed with the Commission by 
virtue of section 1.730 of our rules (47 C. F. R., see. 1.730), which 
permits the filing of pleadings other than those specified in that rule, 
upon a showing of a good cause or upon a request by the Commission 
that such extra pleadings be filed. 

(f) Motions.—In all classes of proceedings between private parties 
whie th have been designated for formal hearing, our rules relating to 
motions in hearing cases govern. These rules governing motions in 
hearing cases appear in sections 1.741—1.751 of our rules (47 C. F. R.., 
sees. 1.741-1.751). They govern the circumstances under whic h 
motions in hearing cases must be acted on by the Commission (sec. 
1.741), as against the types of motions which can be considered by 
the motions Commissioner or Commissioner designated to preside at 
the hearing (sec. 1.742). These rules further provide for matters 
ancillary to motions, such as the time for filing motions, the procedure 
to be followed on the motions calendar, nu: nber of copies to be filed, 
rulings on and review of adverse action on motions, and limitations 
on the length of pleadings. 

Our rules provide elsewhere for motions to enlarge or change the 
issues in hearing cases. With respect to all ac tions arising under title 
111 of our act, section 1.389 of our rules (47 C. F. R., sec. 1.389), states 
that motions to change or enlarge the issue may be filed by any party 
to the hearing and must be filed within 15 days after the hearing issues 
have first been published in the Federal Register. Motions to enlarge 
the issues filed after this 15-day period must be accompanied by a 
statement of reasons as to why that motion was not filed within the 
prescribed time and will be granted only upon a showing of good 
cause justifying the delay. In all other classes of cases, including 
coinplaints against common carriers, motions to enlarge or change 
aring oat are governed by section 1.725 (b) of our rules (47 

. R., sec. 1.725 (b)), which does not contain the time limit appli- 
ule to title 1 procee suena 

(g) Prehearing and pretrial conference and agreement—Our pro- 
cedural rule governing prehearing conferences and agreements is con- 
tained in section 1.813 of our rules (47 C. F. R., see, 1.813). That 
rule, which is applicable to all types of proc eedings between private 
parties, provides that the Commission or the presiding officer, on its 
or his motion, or at the request of any party, may direct the parties 
or their attorneys to appear at a specified time and place for a con- 
ference prior to or during the course of a hearing, or to submit sugges- 
tions in writing, for the purpose of considering the following matters: 
(1) the necessity or desirability of simplifying, clarifying, amplifying, 
or limiting the issues; (2) mn possibility of stipulating facts; (3) the 
procedure at the hearing; (4) limiting the number of witnesses; (5) 
the necessity or desirability of prior mutual exchange among the 
parties of prepared testimony or exhibits; and (6) in cases arising under 
title II of our act, the necessity or desirability of amending the plead- 
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ings and offers of settlement or proposals of adjustment. Subsection 
(b) of this rule provides that an official transcript of the prehearing 
conference shall be made, and requires further that action taken at 
or on the basis of the conference, including any agreements reached 
by the parties, shall be incorporated by the hearing examiner in an 
order issued as promptly as feasible after the conference. All agree- 
ments made are subject to such ruling as the examiner may make on 
appropriate objection and, in order to be effective, must be found to 
be acceptable and approved by the hearing examiner. 

In virtually all cases of adjudication, the Commission’s hearing is 
preceded by a prehearing conference, and in comparative hearings, 
every effort possible is made at the prehearing stage to simplify the 
issues with a view toward eliminating undue. delay in the hearing. 

(h) Voluntary withdrawal of dismissal of proceedings by request « of 
private parties —Section 1.366 of our rules (47 C. F. R., sec. 1.366), 
governs the voluntary dismissal of applications filed under title IIT 
of our act, that is, applications for radio facilities. Section 1.366 
provides that prior to designation for hearing, any application may be 
dismissed without prejudice as a matter of right. However, this rule 
goes on to provide that requests for voluntary dismissal of an applica- 
tion after it has been designated for hearing will be considered only 
upon the basis of a written petition therefor, properly served on all 
parties of record. Such a petition must be accompanied by an 
affidavit of a person with knowledge of the facts as to whether or not 
any consideration has been promised or received by the petitioner, 
directly or indirectly, in connection with the filing of the petition for 
dismissal of his application. <A petition for voluntary dismissal of an 
application without prejudice will not be granted after public notice 
has been given by the Commission of the issuance of a decision pro- 
posing to deny the application sought to be dismissed. Section 1.381, 
title 47, Code of Federal Regulations, section 1.381, of the rules also 
contains a general provision on voluntary dismissals. 

With respect to applications filed by aaa carriers under title 
IIT of the act, section 1.507 of our rules (47 F. R., see. 1.507), 
governs the voluntary dismissal thereof. Such applic ations may be 
dismissed voluntarily, without prejudice, as a matter of right prior to 
designation of the application for hearing. Thereafter, requests for 
voluntary dismissal without prejudice will be considered only on 
written motion properly served on all parties of record. 

The Commission has no express rules governing the voluntary dis- 
missal of other types of controversies between private parties. Under 
such circumstances, however, the Commission rules on requests for 
voluntary dismissal or proceedings under its general adjudicatory 
powers, which provide that the Commission— 

* * * may perform any and allacts * * * and issue such orders, not inconsistent 
with this Act, as may be necessary in the execution of its functions. (47 U.S 
sec. 154 (i).) 

Of course, in ruling on such requests, the Commission would take into 
account all the facts and circumstances, and in so doing, would 
decide whether the proceeding in question should be dismissed with 
or without prejudice. 

(2) Discontinuance or dismissal of proceedings by agency action. 
There is no express statutory provision in the Communications Act 
providing for the dismissal of proceedings by agency action, except 
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that with respect to complaints against common carriers, section 208 
of our act, supra, specifically provides that “no complaint shall at 
any time be dismissed because of the absence of direct damage to the 
complainant.” 

With respect to applications filed under title II of the Communica- 
tions Act (which governs common carrier matters), our pertinent rule, 
section 1.508 (47 C. F. R., sec. 1.508), provides in part that where— 

* * * an applicant fails to respond to official correspondence or request for 
additional material, the application will be dismissed without prejudice. 

There are several rules relating to matters under title III of our act 
(which relate to the licensing of radio facilities) which govern dismissal 
of proceedings by agency action. The first of Paka relates to defective 
applications. Section 1.361 (c) of our rules (47 C. F. R., sec. 1.361 (¢)), 
provides that applications which, because of the nature of a particular 
Commission rule, are patently not in accordance with that rule will be 
dismissed, unless accompanied by a request for a waiver of, or excep- 
tion to, the rule with which the applic: ation is in conflict. An example 
of this type of defective application would be an application filed for 
facilities in excess of the maximum number permitted to be owned by 
a single licensee. Such an application could not be granted without 
violating our rules on multiple ownership, which cles ily state the 
permissible maximum of each type of radio facility which can be 
owned or controlled by a anal entity. 

With respect to the amendment of sppie ations, our rules provide 
(sec. 1.365 (c) (47 C. F. R., sec. 1.365 (c)) in pertinent part that when 
a broadcast applicant seeks removal of his application from the hearing 
docket by proposing an amendment as to frequency or other matter 
substantially affecting the hearing issues and is unable concurrently 
to specify and submit the desired amendment, his application will be 
dismissed without prejudice, subject to the right of reinstatement 
within a reasonable time. Where dismissal without prejudice has 
been allowed, the application involved will be reinstated on the filing 
of a proper petition, accompanied by the amendment necessary to 
complete the application. 

There is also provision in our rules in section 1.381 (47 C. F. R., 
sec. 1.381), for the dismissal without prejudice of an application in 
cases where an applicant fails to respond to official correspondence, or 
to requests for additional material of information, which section 
applies to matters filed under title III of our act. 

The Commission has no express provisions governing the dismissal 
of other types of proceedings between private parties. Such pro- 

ceedings are terminated by agency dismissal as an integral part af the 
adiuilivatory process and as part of the inherent power of a tribunal 
to govern the conduct of its proceedings in an orderly fashion, such as 
where a proceeding is terminated because of the failure of a party to 
proceed, or to appeal 

(7) Consent orders——The Commission has no express statutory 
authority for issuing consent orders in proceedings between private 
parties. Of course, the parties themselves can file agreements of dis- 
missal for the termination of controversies, in which case the Com- 
mission, after examining the same, would issue an appropriate order 
based on the agreement. However, this type of agreement would not 
appear to involve a consent order of the type issued by certain Federal 
















































1272 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


agencies or tribunals, such as the Federal Trade Commission, the 
Securities and Exchange Commission, or the Antitrust Division of 
the Department of Justice. 

Moreover, the extent to which consensual agreements of parties 
could substitute for the adjudicatory processes of the Commission 
would seem to be a very doubtful matter, inasmuch as the entire 
statutory structure of the Communications Act is one of requiring 
the Commission to make appropriate findings that controversies or 
matters arising within its jurisdiction will be settled in a manner 
consonant with the public interest, convenience, and necessity. It 
would not seem that this statutory mandate could be circumvented 
by private agreement of the parties. 

(k) De fault adjudication .—There is no express statutory provision 
in the Communications Act governing the circumstances under which 
parties in private procee dings will be deemed to be in default nor does 
the Commission have any special rules on default adjudication. How- 
ever, we have on occasion held in proceedings before private parties 
that persons or applicants are in default, and on the basis of such 
finding of default, have concluded such persons should not be entitled 
to participate further in proceedings. This finding of default, when 
it is made, is made under the inherent power of a tribunal to conduct 
its proceedings with dispatch consonant with justice. The finding of 
default may rest on a number of situations, such as the failure of a 
party to appear at a hearing or to participate in a proceeding, or to 
comply with valid orders of a hearing officer. In any case, an adjudi- 
cation of default would be set aside on a proper petition showing that 
under the circumstances, the conduct of the litigant had been justi- 
fied, and moreover, such adjudication of default remains subject to 
appellate review. 


IT. Proceedings in general in which the Government directly is a party 
to the proceeding 

Introductory note.—<As indicated in the introductory note to part I 
of this question, we consider proceedings “* * * in which the Gov- 
ernment directly is a party’’ to be those in which the Government 
has initiated action. With respect to our functions, this would include 
adjudicatory proceedings instituted to revoke or suspend operating 
authorizations of licensees, cease-and-desist actions, or adjudicatory 
proceedings instituted on the Commission’s own motion. 

(a) Notice to parties.—The circumstances warranting revocation of 
a station license or construction permit or issuance of a cease-and-desist 
order are set forth in subsections 312 (a), and (b), respectively, of the 
Communications Act (47 U.S. C., sees. 312 (a) and (b)). Section 
312 (c) (47 U.S. C., sec. 312 (c)) , then provides that be ice revoking a 
license or issuing : cease-and-desist order, “* * * the Commission 
shall serve upon the licensee, permittee, or person involved an order 
to show cause why an order of revocation or a cease-and-desist order 
should not be issued. * * *’’ ‘Thus, by statute, notice of the pend- 
ency of one of these types of action must be served on the party affected. 
Also, in revocation actions under section 9 (b) of the Administrative 
Procedure Act (5 U.S. C. sec. 1010 (b)) (which is made applicable to 
our cease-and-desist actions by section (e) of our act (47 U. S. C., 
sec. 312 (e)), notice of the “* * * facts or conduct [on which the agency 
proposes to base its action must be given] in writing” to the licensee or 
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person involved. These requirements of notice with respect to these 
two classes of actions are repeated in our rules, section 1.402 (a) 
(47 C. F. R., sec. 1.402 (a)). 

Section 303 (m) of our act (47 U.S. C., see. 303 (m)), also confers on 

the Commission authority to suspend the license of any radio operator 
on proof sufficient to the Commission that he has committed certain 
specified, prohibited acts. Subsection (2) of subsection 303 (m) pro- 
vides— 
no order of suspension of any operator’s license shall take effect until 15 days’ 
notice in writing thereof, stating the cause for the proposed suspension, has been 
given to the operator licensee * * * 
Section 9 (b) of the Administrative Procedure Act also requires the 
giving of notice in writing of the facts and conduct on which the Com- 
mission bases its show-cause order in a proceeding of this type. Our 
implementing rule requiring notice in cases of proposed suspensions 
appears in section 1.404 of our rules (47 C. F. R., sec. 1.404). 

In certain other instances, the Commission is authorized, in the 
exercise of its regulatory jurisdiction over interstate wire and radio 
communications, to inquire into the management of companies under 
its jurisdiction (sec. 218, 47 U.S. C., sec. 218) or to institute on its 
own motion inquiries relating, inter alia, to enforcement of the Com- 
munications Act (sec. 408, 47 U.S. C., see. 403). When such a pro- 
ceeding is instituted against a common carrier or carriers, section 1.591 
of our rules (47 C. F. R., sec. 1.591), provides that it shall commence 
by serving a show-cause order on the carrier concerned. Notice in 
this situation would thus be by service of the order to show cause. 
There is no specific statutory provision for notice in other types of 
proceedings involving an exercise of our adjudicatory powers in pro- 
ceedings in which the Government is directly a party. In such cases 
howeve ‘rr, where the adjudication involved falls within the statutory 
definition of “adjudication” contained in section 2 (d) of the Adminis- 
trative Procedure Act (5 U.S. C., see. 1003 (d)), notice in compliance 
with the requirements of section 5 (a) of that act is given. 

(6) Intervention.—There is no statutory provision in the Com- 
munications Act nor any special provision in our rules governing the 
right of intervention in license revocation actions, cease and desist 
actions, suspension proceedings, or other direct actions instituted by 
the Commission. However, nothing in our general procedural rules 
governing intervention would preclude intervention by anyone who 
could demonstrate to the Commission that his participation would 
be of material assistance in resolving the issues involved. Upon such 
showing, intervention would be permitted. 

Our general rules governing intervention are contained in section 
1.388 (47 C. F. R., see. 1.388), which governs intervention in title III 
proceedings; and in section 1.722 (b) (47 C. F. R., see. 1.722 (b)), 
which governs intervention generally in all other classes of proceed- 
ings. The procedure we follow under these rules is the same as that 
discussed in our answer to part I (b) of this question. 

(c) Complaint, application, declaration, or similar pleading.—Under 
the ete requirements imposed by section 312 (c) of our act 
(47 U.S. C., sec. 312 (c)), licensee revocation actions, and cease and 
desist proceedings, are commenced by service of a show cause order 
on the station or person involved. Section 312 (c) provides that such 
an ‘“* * * order to show cause shall contain a statement of the 
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matters with respect to which the Commission is inquiring * * *,”’ 
Proceedings for the suspension of an operator’s license are voverned 
by section 303 (m) of our act (47 U.S. C., see. 303 (m)). The statutory 
requirements for the manner of instituting such a proceeding, sub- 
section 303 (b) (2), provides that the Commission shall give lee + 
notice in maate the reof, stating the cause for the proposed suspen- 
sion,” a notice requirement which in essence contemplates issuance 
of a show cause order. A similar, generic statutory requirement 
applicable to all these classes of cases is imposed by section 9 (b) of 
the Administrative Procedure Act, hereinbefore discussed. 

With respect to the Commission’s implementing rules applicable 
to license revocation and cease and desist actions, section 1.402 (b) 
of our rules (47 C. F. R., sec. 1.402 (b) (2)) is the same as the statutory 
requirement of section 312 (c) of our act, supra. The pertinent part 
of section 1.404 (47 C. F. R., sec. 1.404) of our rules, applicable to 
suspension proceedings, parallels the statutory language and require- 
ments of section 303 (m) of our act, supra. 

As to other classes of actions not discussed in the ae para- 
graphs, section 1.591 of our rules (47 C. F. R., sec. 1.591) provides 
that proceedings against common carriers shall commence by service 
of a show cause order on the carrier concerned, which order shall 
contain ““* * * a statement of the particulars and matters concerning 
which the Commission is inquiring, and the reasons for such 
oon 

Notices of alleged violations of the Communications Act or of our 
rules and regulations by a licensee are provided for in section 1.401 
(47 C. F. R., sec. 1.401), which requires that the licensee involved 
‘ct * * shall be served with a notice calling the facts to his attention 
and requesting a statement concerning the matter.’”’ Functionally, 
of course, such an order serves basically the same purpose as an order 
to show cause. 

(d) Answer, reply or similar responsive pleading—Neither the 
statutory language of the pertinent sections of the Communications 
Act nor of the Administrative Procedure Act hereinbefore discussed 
expressively provide for the filing of responsive pleadings, although 
clearly, the hearing requirements which these sections impose contem- 
plate that a person affected shall be entitled to file some responsive 
pleading. 

Our procedures for permitting responsive pleadings differ with 
respect to the classes of cases under consideration. After a show 
cause order has been served in a license revocation, or cease and desist 
proceeding, the person on whom it is served is ordered to appear before 
the Commission at a time and place specified in the order, but in no 
event less than 30 days after receipt of such order (a shorter period 
may be specified where safety or life or property is involved), and give 
evidence on the matters specified therein. The order to ow cause 
also contains a statement that in order for the person on whom it is 
served to avail himself of the opportunity to appear, he must file with 
the Commission, in triplicate, a written appearance stating that he 
will appear and present evidence (sec. 1.402 (c), 47 C. F. R., sec. 
1.402 (c)). Under the terms of section 1.402 (e) (47 C. F. R., see. 
1.402 (e)) of our rules, such a person can elect to waive his right to 
appear, in which case he must file in triplicate a written waiver of 
hearing, within the time specified in the show-cause order. Under 
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our rules, that written waiver can be accompanied by a statement of 
reasons why the licensee or persons involved believes that an order of 
revocation or a cease-and-desist order should not issue. Under section 
1.402 (f), failure to respond to an order to show cause or to appear at 
a hearing i is deemed a waiver of hearing. By the terms of section 
1.402 (g) if a licensee or person involved ‘waives his right to a hearing 
and fails to file a statement controverting the show-cause order, or if 
he waives his right to a hearing under the terms of section 1.402 (f), 
supra, the allegations of the show-cause order are deemed to be ad- 
mitted and an appropriate order is issued. If the right to appear has 
been waived but the licensee or person involved elected to file a written 
statement of explanation, that statement is considered before entering 
an order, but under section 1.402 (g), supra, the Commission may call 
upon the submitting party to furnish additional material under oath. 
If necessary, the Commission can designate the case for oral hearing. 

In proceedings to suspend an operator’s license, the order served 
on the licensee states the cause for proposed suspension and affords 
the operator an opportunity to make written application within 15 
days for . hearing on such order. While our pertinent rule (sec 
1.404, 47 C. F. R., see. 1.404) does not provide in express terms for 
the filing : responsive pleadings, nothing therein would preclude the 
filing of such pleadings. As a matter of general practice, however, 
our proceedings to suspend operators’ licenses generally involve lay- 
men who cannot afford to hire their own legal counsel. Therefore, 
the Commission’s Field Engineering and Monitoring Bureau deems 
that the filing of the written application for hearing puts the allega- 
tions of the show-cause order in issue, without the need for filing any 
controverting pleadings. 

As to show-cause ante Ts served ” common carriers, section 1.591 
(b) of the rules (47 C. F. R., see. 1.591 (b)) requires the carrier to 
“o_o respond to os same by filing its answer within the time 
specified in said order.” This rule further requires that the answer 
filed must 
* * * be drawn so as specifically to admit or deny the charges or allegations 
which may be made in said order, and so as to advise the Commission fully and 
completely upon the matters and things inquired of. 

Amendments and supplemental pleadings—None of - statu- 
tory provisions already discussed provide for amended or supple- 
mental pleadings in the class of proceedings here being ienaidalina. 
nor do our rules contain any special provisions permitting the same. 
However, there would appear to be no reason why such amended 
pleadings could not be used, provided they afforded the notice and 
met the particularity of allegations required of show-cause orders 
by the statutes heretofore discussed. 

(f) Motions.—Neither the statutes discussed herembefore nor our 
rules specifically provide for motions or the procedures governing 
motions in this category of proceedings, i. e., actions in which the 
Government is diree thy a party. Nothing in our rules would preclude 
the filing of appropriate motions, and to the extent that they would 
be applic ‘able to proceedings in category II, our general rules or 
motions, contained in sections 1.741-1.751 of our rules (47 C. F. R., 
secs. 1.741-1.751), would govern. 

(g) Prehearing and pretrial conference and agreement.—Where it has 
been determined that a hearing is necessary in any revocation, sus- 
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pension, cease and desist, or other direct proceeding, by its terms, our 
prehearing conference rule (sec. 1.813, 47 C. F. R. see. 1.813) would 
be available to the parties. That rule is set out and discussed in our 
answers to part [ (g) of this question, supra. 

(h) Voluntary withdrawal or dismissal of proceedings by request of 
private parties——Subcategory (h) would by its terms appear to be in- 
applicable to direct proc -eedings initiated by the Commission. The 
Commission, of course, might ‘under its general adjudicatory powers, 
and for sufficient reason, decide to terminate one of these direct pro- 
ceedings; a private party could not. Either by appropriate motion 
or by a petition for rehearing filed under section 405 of our act (47 
U.S. C., sec. 405) a private party could in effect request termination 
of such a direct proceeding or could request the Commission to re- 
consider whether such a proceeding should be held at all. But such 
a request, addressed as it is to the discretion of the Commission, 
would hardly constitute the unilateral type of conduct presupposed by 
the term “voluntary withdrawals or dismissal” specified in this sub- 
category. 

(1) Discontinuance or dismissal of proceedings by agency action.— 
Insofar as discontinuance of proceedings in category II is concerned, 
while we have no special rules or statutory authority for discontinu- 
ance, undoubtedly the Commission’s right to discontinue actions it 
has initiated, on a proper showing and for sufficient reason, would 
seem to inhere in the general grant of adjudicatory power conferred 
on it by section 4 (i) of our act, supra. As to dismissal of such pro- 
ceedings, it would not appear that the types of direct actions we have, 
which involve essentially an exercise of the prosecutory functions of 
the Commission, could be “dismissed.’”” The Commission could dis- 
continue or terminate such a proceeding, but such termination would 
not, strictly speaking, involve a “dismissal.” 

(7) Consent orders—We have no procedures for consent orders in 
this category of proceedings, in the sense that bodies such as the 
Antitrust Division of the Department of Justice have procedures for 
issuance of consent decrees. 

(k) Default adjudication.—The statutes previously discussed do 
not expressly provide for default adjudication, althought necessarily, 
the power of a tribunal to adjudge a litigant in default would inhere 
in our general adjudicatory authority. 

However, in cease and desist, and revocation proceedings, our rules 
expressly provide for default adjudic ation. Section 1.402 (g) of the 
rules states that where a licensee or other person on whom a show 
cause order has been served files a written waiver of his right to a 
hearing but fails to accompany his waiver with a written statement of 
reasons as to why he believes an adverse order should not be entered 
against him (as he can under our rules), or where there is a waiver of a 
hearing by failure to respond at all to the order to show cause or to 
appear at the hearing, the allegations of the show cause order will be 
deemed to be admitted and the Commission will issue a decision invok- 
ing the administrative sanction specified in the show cause order. 
Imposition of the sanctions involved under these circumstances would 
necessarily involve an adjudication of default. 
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IIT. Decisions and/or opinions relating to the availability of information 
to the public and public access to or denial of matter contained in the 
agency’s files 

The availability to the public of information in our files is discussed 
more fully in our answers to part IV of this questionnaire, infra. 

The Commission has no adjudicatory processes on, nor does it issue 
opinions or decisions relating to, the availability of information to the 
public. 


IV. Decisions and/or opinions relating to public property, including the 
use and disposition of land 
The Commission has no statutory jurisdiction under the Communi- 
cations Act to adjudicate matters relating to public property. There- 
fore, we have not adopted any procedures for this category of 
proceedings. 


V. Decisions and/or opinions relating to the making of loans to public 
or private parties 
The Commission has no statutory jurisdiction under the Communi- 
cations Act to make loans to public or private parties. Therefore, we 
have not adopted any procedures for this category of proceedings. 


VI. Decisions and/or opinions relating to the making of grants of public 
funds to private and public parties for rehabilitation, educational, 
and other purposes 

The Commission has no statutory jurisdiction under the Com- 
munications Act to make grants of public funds for rehabilitation, 
educational, or other purposes. Therefore, we have not adopted any 
procedures relating to this category of proceedings. 


VII. Decisions and/or opinions relating to contract disputes and 
standards for negotiation of and the grant of contracts 
The Commission has no statutory jurisdiction under the Com- 
munications Act to adjudicate contract disputes or to impose standards 
for the negotiation of and the grant of contracts. Therefore, we have 
not adopted any standards for this category of proceedings. 


Answer to question 4 


Initially, we should like to point out that the general requirements 
of notice, hearing, and for records contained in the Administrative 
Procedure Act govern ‘“‘* * * every case of adjudication required by 
statute to be determined on the record after opportunity for an agency 
hearing.”’ Section 5 (a) of the Administrative Procedure Act (5 
U.S. C., see. 1004 (a)), sets forth the requirements of notice in such 
proceedings, while section 7 thereof (5 U.S. C., sec. 1006), governs 
the conduct of a hearing and the requirements for a record. In the 
absence of special statutory provisions to the contrary, the Commis- 
sion follows the requirements of notice, hearing, and for records 
specified in those sections. 

(a) Notice.—Statutory provisions of the Communications Act re- 
lating to notice in cases of adjudication ' are contained in the follow- 
ing sections: 

1 It should be noted that some of these sections of the Communications Act encompass both rulemaking 


and adjudicatory grants of authority, and the decision as to which is involved will often depend upon the 
particular facts of the case; 
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(1) Section 208 of our act (47 U.S. C., see. 208), which authorizes 
the filing of a petition complaining of anything done, or omitted to be 
done, in contravention of the Communications Act, provides that upon 
the filing of such a complaint, ““* * * a statement of the complaint 
thus made shall be forwarded by the Commission to’? the common 
carrier complained of. While this section does not use the express 
term ‘‘notice,” clearly it requires the type of notice specified, that is, 
forwarding a statement of the complaint to the carrier concerned. 

(2) Section 214 (a) requires a carrier to apply for a certificate of 
public convenience and necessity prior to undertaking to construct 
new lines or extend existing lines, or to acquire or to operate any lines, 
or to transmit over such new or extended lines. Where a carrier 
proposes to reduce, discontinue, or impair existing service, it must 
similarly apply for a certifics ate that the public convenience and 
necessity will not be adversely affected by the proposed action. 
Subsection 214 (b) requires the Commission, upon receipt of an 
application for any of these purposes, to— 

* * * cause notice thereof to be given to * * * and a copy of such application 
filed with, the Secretary of the Army, the Secretary of the Navy, and the Governor 
of each State in which such line is proposed 

to be constructed, extended, acquired, or discontinued. This sub- 
section also provides that ““* * * the Commission may require such 
published notice as it shall determine.”’ 

(3) Section 221 authorizes two or more telephone companies to 

apply for authority to consolidate their properties or a part thereof 
into a single company. Upon the filing of such an application, the 
Commission is required to— 
* * * give reasonable notice in writing to the governor of each of the States in 
which physical property affected, or any part thereof, is situated, and to the State 
commission having jurisdiction over telephone companies, and to such other 
persons as it may deem advisable * * *, 

(4) Section 222 (b) (1) of our act (47 U.S. C., see. 222 (b) (1)) 

authorizes two or more domestic seis ata carriers to apply for 
approval of a merger or consolidation of their facilities. Upon the 
filing of such an application, the Commission is required by subsection 
222 (c) (1) (47 U.S. C., sec. 222 (c) (1)) to— 
* * * give reasonable notice thereof, in writing, and an opportunity to be heard, 
by the Governor of each of the States in which any of the physical property in- 
volved in such proposed consolidation or merger is situated, to the Secretary of 
State, the Secretary of the Army, the Attorney General of the United States, the 
Secretary of the Navy, representatives of employees where represented by bar- 
gaining representatives known to the Commission, and to such other persons as 
the Commission may deem advisable. 

(5) Section 303 (m) (1) of the act (47 U. S. C., sec. 303 (m) (1)) 
authorizes the Commission to suspend operators’ licenses for stated 
causes. Subsection 303 (m) (2) (47 U.S. C., sec. 303 (m) (2)) then 
provides that— 

No order of suspension of any operator’s license shall take effect until 15 days’ 
notice in writing thereof, stating the cause for the proposed suspension, has been 
given to the operator licensee * * *, The notice to the operator licensee shall 
not be effective until actually received by him, and from that time, he shall have 
15 days in which to mail— 
his application for a hearing on the proposed suspension. 

(6) Section 309 (b) of the act (47 U.S. C., see. 309 (b)), requires 
the Commission, ac it cannot find that the grant of an application 
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for radio facilities would serve the public interest, convenience, and 
necessity, ‘‘* * * to notify the applicant and other known parties in 
interest of the grounds and reasons for its inability to make such a 
finding,” prior to formal designation of the application for hearing. 
In the event the responsive information to this preliminary notice still 
is not sufficient to permit the Commission to make the required statu- 
tory finding, the Commission, after considering such reply— 

* * * shall formally designate the application for hearing on the grounds or 
reasons then obtaining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not including issues or require- 
ments phrased generally, 

(7) Section 309 (c) of our act (47 U.S. C., see. 309 (c)), the protest 
procedure of our act, does not in express terms speak of ‘‘notice.” 
However, the notice function here is met by the statutory requirement 
that a protest “* * * shall be served upon the grantee” by the 
protestant. 

(8) Section 312 (c) of the act (47 U.S. C., sec. 312 (c)), which gov- 
erns the procedures to be followed for license rev ocation and cease- 
and-desist proceedings, does not speak of “notice” in express terms. 
However, the requirement that the Commission issue a ‘‘* * * show- 
cause order [which] shall contain a statement of the matters with 
respect to which the Commission is inquiring” serves the same function 
as notice in such cases. 

(9) Section 316 (a) (47 U.S. C., see. 316 (a)), permits the Commis- 
sion to modify any outstanding construction permit or station license 
if, in its judgment, the public interest would be promoted by such 
modification. This subsection provides, however, that no— 

* * * such order of modification shall be final until the holder of the license or 
permit shall have been notified in writing of the proposed action and the grounds 
and reasons therefor. 

(10) Section 409 (c) (2) of the act (47 U. S. C., see. 409 (ce) (2)) 
provides that “In any case of adjudication (as defined in the Admin- 
istrative Procedure Act) which has been designated for hearing by the 
Commission, no person who has partic ipated in the prese ntation or 
preparation for presentation of such case before an examiner * * * or 
the Commission, and no member of the Office of General Counsel, 
Chief Engineer, or Chief Accountant— 

* * * shall * * * directly or indirectly make any additional presentation re- 
specting such case, unless upon notice and opportunity for all parties to participate. 

(b) Hearing.—Requirements for a hearing in cases of adjudication 
are imposed by the following sections of the Communications Act: 

(1) Section 201 (a) of the act (47 U.S. C., sec. 201 (a)) authorizes 
the Commission to require common carriers— 

* * * after opportunity for hearing, to establish physical connections with 
other carriers, to establish through rates and charges applicable thereto * * * 
and to establish and provide facilities * * * for operating such through routes. 

(2) Section 209 (47 U.S. C., sec. 209) provides that, if “* * * after 
hearing on a complaint” filed under section 208 the Commission 
determines a party complainant is entitled to money damages, the 
Commission shall order the carrier complained of to pay the sum to 
which the complainant is entitled on or before a day named. 
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(3) Section 221 (a) of the act (47 U.S. C., sec. 221 (a)) requires 
that where two or more telephone companies have applied for authority 
to consolidate 





* * * public hearing shall be held in all cases where a request therefor is made by 
a telephone company, an association of telephone companies, a State commission, 
or local governmental authority. 


(4) Section 222 (c) (1) of the act (47 U.S. C., see. 222 (ce) (1)) 
requires that where two or more domestic telegraph companies have 
filed applications for authority to merge— 

* * * the Commission shall order a public hearing to be held with respect to such 
application. 

(5) Section 303 (m) (2) of the act (47 U.S. C., sec. 303 (m) (2)) 
provides that, where a licensee operator has been notified in writing of 
the proposed senemon of his license for any of the causes specified in 
section 303 (m) Beane ft may make written application to the 
Commission at any time within said 15 days for a hearing upon such 
order.”’ On receipt of an application for hearing, the order of suspen- 
sion is held in abeyance “‘* * * until the conclusion of the hearing.”’ 

(6) Section 309 (b) (47 U.S. C., see. 309 (b)) provides that where 
the Commission has formally designated an application for hearing 
because of its inability to find that a grant of that application would 
serve the public interest, or convenience, and after notice of the 
hearing is given— 
any hearing subsequently held upon such application shall be a full hearing in 
which the applicant and all other parties in interest shall be permitted to partici- 
pate but in which both the burden of proceeding with the introduction of evidence 
upon any issue specified by the Commission, as well as the burden of proof upon 
all such issues, shall be upon the applicant. 

(7) Section 309 (c) (47 U.S. C., see. 309 (c)) provides that, where the 

Commission finds a protest is valid and a hes ring is necessary thereon, 
it— 
* * * shall designate the application for hearing upon issues relating to all 
matters specified in the protest as grounds for setting aside the grant, except with 
respect to such matters as to which the Commission, after affording protestant 
an opportunity for oral argument, finds, for reasons set forth in the decision, that, 
even if the facts alleged were to be proven, no grounds for setting aside the grant 
are presented. 

(8) Section 312 (c) (47 U.S. C., see. 312 (c)), provides that when 
an order to show cause has been served in a license revocation or 

cease-and-desist proceeding, the order shall require the licensee or 
person on whom it is se rved “* * * to appear before the Commission 
at a time and plac e stated * * * and give evidence upon the matter 
specified therein.”’ Subsection (d) of section 312 also provides that— 
In any case where a hearing is conducted pursuant to the provisions of this sec- 


tion, both the burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the Commission. 


(9) Section 316 (a) (47 U.S. C., see. 316 (a)), provides that where 
an existing licensee or permittee has been notified in writing of pro- 
posed modification of his license or permit, he shall be— 

* * * given reasonable opportunity, in no event less than thirty days, to show 


cause by public hearing, if requested, why such order of modification should not 
issue. 
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Subsection (b) of section 316 further provides that in cases— 


* * * where a hearing is conducted pursuant to * * * this section, both the 
burden of proceeding with the introduction of evidence and the burden of proof 
shall be upon the Commission. 

(c) Record of the hearing.—The sole express provision in the Com- 
munications Act pertaining to the record of hearing in adjudicatory 
cases is contained in section 409 (b) (47 U.S. C., see. 409 (b)), which 
provides that “All decisions, including the initial decision, shall be- 
come a part of the record * * *.” In all other cases of adjudication 
which are required by statute to be determined on the basis of a hear- 
ing of record, section 7 (d) of the Administrative Procedure Act (5 
U.S. C., see. 1008 (d)), governs the formal requirements for records 
of the hearing. 

Answer to question 5 


(a) Written submission of vriews.—Our rules of practice and proce- 
dure for the submission of written views in the various types of adjudi- 
catory proceedings held before the Commission have been fully dis- 
cussed in connection with our answer to question 3. 

(b) The forms for written submissions.—Special rules of practice and 
procedure gove rning the form for written submissions are contained 
in sections 1.751 and sections 1.762—1.765 of our rules (47 C. F. R., 
secs. 1.751, 1.762—-1.765, respectively). Section 1.751 supra, places : 
limitation on the length of pleadings in adjudicatory proceedings and 
provides pleadings exceeding 15 double-spaced pages will not be 
accepted. However, where a party wishes to file a pleading which 
exceeds this limitation on length, this same rule permits the filing of 
a separate written request, which will be granted for good cause 
shown. 

Specifications for the size and form of pleadings and documents 
(except briefs) are contained in section 1.762 of our rules (47 C. F. R., 
sec. 1.762), while section 1.763 (47 C. F. R., sec. 1.763) separately 
governs the requirements of briefs. Section 1.764 (47 C. F. R., see. 
1.764) requires that 14 copies of all pleadings, motions, petitions, 
briefs, and other documents permitted or required to be filed shall be 
furnished the Commission, plus 1 extra copy for each party to the 
proceeding when service is to be made by the Commission. Section 
1.765 (47 C. F. R., sec. 1.765) sets forth the requirements for sub- 
scription and verification of petitions, motions, pleadings, briefs, and 
other documents. 

(c) Oral submissions.—The statutory basis for oral submissions in 
cases of adjudication is contained in section 409 (b) of our act (47 
U. S. C., sec. 409 (b)), which in pertinent part provides that the 
Commission shall permit the filing of exceptions to initial decisions 
by any party to the proceedings— 

* * * and shall, upon request, hear oral argument to such exceptions before the 
entry of any final decision, order, or requirement. 

Our implementing rule on this point is contained in section 1.854 
(c) (47 C. F. R., see. 1.854 (c)), which provides that a party who has 
filed exceptions may request oral argument within 10 days after 
expiration of the time for filing exceptions, or within 10 days ‘after all 
parties have filed exceptions, whichever period is shorter. This sub- 
section also provides that in the event no request for oral argument is 
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filed within the time periods allowed, the parties will be deemed to 
have waived the right to oral argument. Subsection (e) of section 
1.854 provides that once any party or Bureau counsel has filed 
request for oral argument, within 10 days of that filing, the other 
parties must file a notice of intention to appear and participate in 
oral argument. If the Commission designates an initial decision for 
oral argument sua sponte, all parties must file within 5 days a notice 
of their intention to appear and participate therein. Failure to file a 
written notice constitutes a waiver of the right to oral argument. As 
to time allotments, this subsection also provides that the notice of 
hearing issued by the Commission will contain the allotment of time 
for oral argument, which can be enlarged in the Commission’s discre- 
tion for good cause shown, on the basis of a petition filed within 5 
days after the issuance of the notice for hearing. 

In interlocutory matters involved in adjudicatory proceedings, as a 
matter of procedure, oral argument is in almost all cases heard before 
the hearing examiner who presides over the case. Our pertinent rule 
on this point is contained in section 1.747 of the rules (47 C. F. R.., 
sec. 1.747), which affords oral argument as a matter of right in con- 
tested interlocutory matters, if a request is made for the same. 
Motions and other interlocutory matters can be disposed of without 
oral argument in the event they are unopposed, but section 1.747 
provides that in such cases, the hearing examiner, motions commis- 
sioner, or Commissioner designated to preside over a hearing, may 
still in his discretion order oral argument. 

(d) Intervention.—Our practice and procedures governing inter- 
vention in the various types of adjudicatory proceedings held before 
the Commission have been discussed fully in connection with our 
answer to question 3 of this part. 

(e) Consolidation of proceedings.—While there is no statutory pro- 
vision in the Communications Act expressly providing for the con- 
solidation of adjudicatory proceedings, the Commission has adopted 
procedural rules governing such consolidations. These rules are con- 
tained in section 1.724 of our rules (47 C. F. R. see. 1.724). Subsection 
(a) of this section provides that on motion, or sua sponte, the Com- 
mission: will consolidate for hearing any cases involving the same 
applicant or arising out of the same complaint or cause, or any appli- 

cations which by reasons of the privileges, terms, or conditions 
requested present conflicting claims of the same nature. Such con- 
solidation is ordered only where it will conduce to the proper dispatch 
of business or the ends of justice. Subsection (b) of section 1.724 
provides that any application which is mutually exclusive with 
another application or applications already designated for hearing 
will be consolidated for hearing with such other applications only if 
it is filed at least 30 days before the date on which the hearing on 
the previously filed applications is scheduled to begin. In broadcast 
matters, however, this same subsection provides that in order to be 
consolidated for hearing with other pending mutually exclusive appli- 
cations, an application must be filed not later than 10 days after 
public notice has been given by the Commission of its order desig- 
nating a prior application or applications for hearing. 

(f) Initial or recommended decisions.—Section 409 (a) of our act 
(47 U.S. C., see. 409 (a)) initially requires that every case of adjudi- 
cation (as defined in the Administrative Procedure Act) designated 
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for hearing, the hearing shall be conducted by the Commission or 
one of its examiners. As a matter of general practice, under this 
section, virtually all of our hearing cases are presided over by our 
hearing examiners. 

Section 409 (b) (47 U. S. C., see. 409 (b)) then provides where a 
hearing examiner conducts a hearing, he “* * * shall prepare and 
file an initial deci ‘ision, except where [he] becomes unavailable to the 
Commission or where the Commission finds upon the record that 
due and timely execution of its functions imperatively and unavoid- 
ably require that the record be certified to the Commission for initial 
or final decision.’’ Moreover, under section 409 (b), supra— 

All decisions, including the initial decision, shall become a part of the record 
and shall include a statement of (1) findings and conclusions, as well as the 
basis therefore, upon all material issues of fact, law, or discretion, presented on 
the record; and (2) the appropriate decision, order, or requirement. 

The Commission’s rules of procedure implementing these statutory 
requirements appear in section 1.851 of our rules (47 C ee R., sec. 
1.951). Under section 1.852 of the rules (47 C. F. R., sec. 1.852), all 
the parties to a proceeding are entitled to agree to waive an initial 
decision and to request issuance of a final decision or order. In its 
discretion, the Commission may grant such request, if such action 
will conduce to the proper dispatch of business and the ends of 
justice. 

(g) Appeals therefrom.—The statutory provision governing appeals 
from initial decisions appears in section 409 (b), supra, which in 
pertinent part provides that after an examiner has filed his initial 
decision 
* * * the Commission shall permit the filing of exceptions to such initial decision 
by any party to the proceeding and shall, upon request, hear oral argument on 
such exceptions before the entry of any final decision, order, or inetd 
Under section 1.853 (a) of our rules (47 C. F. R., see. 1.853 (a)), 
which implements the above statutory requirement, within 20 days 
after public announcement of an initial decision, any party to the 
proceedings may appeal to the Commission by filing exceptions 
thereto. Upon the filing of such exceptions, the initial decision shall 
not become final until reviewed by the Commission, irrespective of 
whether the exceptions are subsequently withdrawn. Subsection (b) 
of 1.853 provides that where the time for filing exceptions has expired, 
the Commission may sua sponte order that the initial decision shall 
not become final and shall be further considered by the Commission. 
Subsection (c) of this rule specifies the various courses of action open 
to the Commission where an initial decision is subject to further 
review by virtue of action taken under subsections (a) or (b). Sub- 
section 1.853 (d) (47 C. F. R., see. 1.853 (d)) provides no initial 
decision shall become effective before 40 days after public announce- 
ment thereof, unless otherwise ordered by the Commission. Subsec- 
tion (e) governs the procedures to be followed where no exceptions 
have been filed and the Commission has not ordered further review of 
an initial decision. Subsection (f) finally provides that where a losing 
applicant has failed to file exceptions to an initial decision, such party 
shall be deemed to have no interest in further prosecution of his 
application and his application may be dismissed with prejudice for 
failure to prosecute. 
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Answer to question 6 


(2) There are certain instances in which the Commission has 
afforded full adjudication of disputed administrative action when 
there is no actual statutory requirement for doing so. For instance, 
section 208 (47 U.S. C., sec. 208) of the Communications Act author- 
izes the filing of a complaint by any interested person against a com- 
mon carrier, complaining of violations of the Communications Act. 
In specific terms, this section does not impose a statutory require- 
ment for a hearing, so as to bring such complaints within the require- 
ments for adjudication contained in section 5 of the Administrative 
Procedure Act (5 U.S. C., sec. 1006). However, where the Com- 
mission determines, upon the basis of any complaint filed and answers 
responsive thereto, that disputed issues of fact require a hearing, such 
a complaint is set down for a hearing under our regular procedural 
rules. 

Similarly, in other cases where the Commission has been petitioned 
to institute an adjudicatory proceeding and there is no actual statu- 
tory requirement for a hearing, where issues of disputed fact must be 
resolved, the Commission aecords the parties a ‘full’ adjudication. 

Our reason for affording “full”? adjudication in such cases, despite 
the absence of a specific statutory provision imposing on the Com- 
mission the obligation to conduct a hearing on the record, is that 
relevant court decisions (discussed more fully in connection with our 
answer to pt. IX of this questionnaire, infra) have laid down the 
doctrine that the Commission, in the exercise of its regulatory juris- 
diction, has an affirmative obligation to inquire into facts properly 
presented to it, which might have a bearing on the public interest. 
Additionally, of course, our action in such cases is based also on the 
obvious requirement, where facts are disputed, of first determining 
what the facts actually are, prior to drawing conclusions and issuing 
a final order. 

(6) Under the statutory requirements for notice and hearing in 
cases ‘“* * * of adjudication required by statute to be determined on 
the record after opportunity for an agency hearing” (sec. 5 of the 
Administrative Procedure Act, supra), the Commission is not per- 
mitted to dispense with notice and hearing on the grounds that they 
would be impracticable, unnecessary, or contrary to the public in- 
terest. Nor, under pertinent court decisions (more fully discussed in 
connection with our answer to pt. LX of this questionnaire, infra), is 
the Commission permitted to dispense with notice and hearing, when 
Congress has accorded these procedural rights to persons within our 
jurisdiction. 

Answer to question 7 


There are several sources of statutory authority in the Communica- 
tions Act whereby decisions and/or opinions of the Commission can be 
modified, amended, repealed, or suspended in particular cases. 

The wo of these appears in section 5 (d) (2) (47 U.S. C., see. 
155 (d) ), which provides that where th Commission, pursuant to 
section 5 “ids ) (1), has assigned or referred its work or func ‘tions to an 
individual commissioner or commissioners, or to a board of staff em- 
ployees, and some order or requirement hes been imposed under such 
delegated authority, ‘{aJny person aggrieved by any such order, 
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decision, or report may file an application for review by the Com- 
mission,” upon review, if— 

* * * the Commission grants the application, it may affirm, modify, or set aside 
sueh order, decision, report, or action, or may order rehearing upon [the same] 
under section 405. 

The principal source of jurisdiction for modification, suspension, or 
amendment of our decisions appears in section 405 of our act (47 
U.S. C., sec. 405), which accords to any party to a proceeding, or to 
any other person aggrieved or whose interests are adversely affected 
thereby, the right to petition for rehearing of any ‘“‘* * * decision, 
order, or requirement [which] has been made by the Commission in 
any proceeding.” Under section 405, the filing of a petition for re- 
hearing does not automatic ally effect a stay (or to use the committee 
terminology, “suspension’’) of the order or decision sought to be 
reheard, &x'* * without the special order of the Commission.” Of 
course, in the exercise of its discretion, the Commission can order a 
stay of the effectiveness of the decision sought to be heard. 

Upon the filing of a petition for rehearing, our procedural rules 
governing rehearings (which in substance parallel the statutory re- 
quirements of sec. 405, supra), sections 1.892-1.896 (47 C. F. R., 
secs. 1.892—-1.896), come into play. Special procedures for reconsider- 
ation of Commission action taken under title III of the act appear 
in sections 1.386 and 1.390 (47 C. F. R., sees. 1.386 and 1.390), 
respectively. 

In general, the procedure followed upon filing of a petition for 
rehearing consists of considering the petition for rehearing and all 
responsive pleadings and, on the basis of those pleadings, rendering 
a final decision which either confirms the original decision, or appro- 
priately modifies, amends, or sets aside the same. As a matter of 
general practice, oral argument is generally not held on petitions for 
rehearing, the consideration being limited mainly to written sub- 
missions. However, in exceptional or unique cases, the Commission 
in its discretion will hear oral argument on such petitions. 

Where the grant of an application for radio facilities under title LIT 
has been made without hearing, section 309 (c) of our act (47 U.S. C., 
sec. 309 (c)), provides still another source of jurisdiction for staying 
(“‘suspending’’), modifying, or setting aside our actions. Once a valid 
protest has been filed, the Commission is required to stay the effec- 
tiveness of the grant without hearing— 

* * * unless the authorization involved is necessary to the maintenance or con- 
duct of an existing service, or unless the Commission affirmatively finds for 
reasons set forth in the decision that the public interest requires that the grant 
remain in effect * * *. 

Upon completion of the protest hearing, the Commission can, of 
course, set aside the grant, should it decide it had been improvidently 
made, or modify the terms of the grant. 

By the provisions of section 1.853 (a) of our rules (47 C. F. R., 
sec. 1.853 (a)), previously discussed in connection with our answer to 
question 5 if), supra, the filing of exe eptions to an initial decision by 
any party automatically stays the effectiveness of such decision. 

All of the procedures discussed above whereby our opinions are 
amended, modified, repealed, or suspended are uniform in the sense 
that the proceedings for each such action falls within the confines of 
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the particular statutory remedy in question and any implementing 
rules of practice or procedure adopted thereunder. Of course, the 
ultimate action taken in each case is ad hoe in the sense that it in- 
volves disposition of facts and circumstances which vary from case to 
case. 


Answer to question 8 


The procedures whereby the Commission permits interested per- 
sons to petition for adjudication of disputed administrative action, 0 
an amendment or setting aside of the same, have been discussed previ- 
ously in connecticn with our answers to earlier questions of this part 
of the questionnaire, namely question 3 (I) (6)—(d), 3 (IT) (b)-(d), 
and 7, supra. 

In brief, in the case of petitions requesting that an adjudicatory 
proceeding be instituted, those procedures consist of an interested 
person’s filing with the Commission a petition or complaint (depend- 
ing on the appropriate statutory provisions and rules heretofore dis- 
cussed), setting forth the basis for his request. Upon consideration 
of such ple adings and any pleadings responsive thereto, and after a 
hearing, in case it is required by statute or otherwise deemed neces- 

sary by the Commission, an appropriate final order is entered. 

With respect to the amendment or setting aside of disputed admin- 
istrative action, the procedures followed are those specified in our 
answer to question 7. 

We have no statistical data readily available on the precise number 
of petitions relating to adjudication received during 1955 and 1956. 
(For the available data which is being furnished, see our answer to 
question 30 of this part of the questionnaire, infra.) We would esti- 
mate, however, that for the period in question, at least several thou- 
sand petitions of all kinds were filed with the Commission in adjudica- 
tory proceedings, although many of those would be of minor signifi- 
cance. This estimated figure would include petitions to intervene, to 
change hearing issues, to extend the time for filing pleadings, ete. 

We have no comparative statistical data on the number of adjudica- 
tory proceedings initiated by the action of private parties, as against 
the number instituted by the Commission itself. But it can be stated 
with certainty that, during this period, proceedings initiated by pri- 
vate parties far outnumbered those initiated by the Commission, chiefly 
for the reason that under the statutory scheme of the Communications 
Act, adjudicatory proceedings are instituted, in the main, by the action 
of private parties (such as by the filing of an application, or complaint, 
etc.). 

Answer to question 9 





There is no statutory authority in the Communications Act for 
adjudication of matters involving military, naval, or foreign affairs 
functions of the United States; matters relating to agency management 
or personnel; or matters relating to public property, loans, grants, 
benefits, or contracts. 

However, in the case of subcategory (a), military, naval, or foreign 
affairs functions of the United States, in certain instances, while the 
Communications Act does not provide for initiation of adjudicatory 
proceedings at the request of military, naval, or State Department 
officials, or confer jurisdiction per se over these functions, provision is 
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made for giving notice to, and participation by, certain officials in 
specified adjudic atory matters, so that any interests which these 
departments might have may be brought to the attention of the 
Commission. For instance, see sections 214 (b) (47 U. S. C., see. 
214 (b)) (notice required to be given, inter alia, to Secretaries of 
Army and Navy), and section 222 (c) (1) (47 U.S. C., see. 222 (c) (1)) 
(notice required to be given, inter alia, to Sec retaries of State, Army, 
and Navy). All of these sections have been previously discussed in 
“urlier answers to this part. 

In certain other instances, military officials may have an indirect 
interest in our adjudicatory proceedings, such as in the licensing of 
radio or television facilities. For example, in such proceedings, pro- 
posed radio or television tower facilities may present, in the opinion 
of the military, hazards to military air navigation. In such cases, 
military officials have been permitted to participate by intervention 
in such proceedings and to make known to the Commission the basis 
for their objection to any proposed construction which they deem 
hazardous. 

With respect to foreign affairs functions, section 312 (c) of our act 
(47 U.S. C., see. 312 (b)) authorizes the Commission to institute 

cease-and-desist proceedings against any person who, inter alia “has 
violated or failed to observe any rule or regulation of the Commis ssion 
authorized by this act or by a treaty ratified by the United States.’ 
However, it should be noted that, while section 312 (b) thus vests the 
Commission with authority to implement existing treaties, it would 
appear that, at most, appropriate action taken under section 312 (b) 
would only indirectly involve foreign affairs functions and would not 
constitute an “adjudication”’ of these functions. 

With respect to the matters discussed in this question, it is impos- 
sible to state accurately what proportion of our adjudicatory functions 
involves the matters specified in this question. It could be reasonably 
estimated, however, that our adjudicatory proceedings involve these 
functions in only an extremely small number of cases, and as pre- 
viously noted, our adjudicatory proceedings touch on these functions 
only indirectly. 

Answer to question 10 


(a) In disposing of matters which have been considered on the basis 
of informal preceedings (by which term we assume is meant proceed- 
ings which do not involve formal hearings) the Commission does state 
in its order that all relevant matter presented to it has been considered 
by it. As a matter of practice, the Commission lists, in the opening 
paragraphs of its order all relevant pleadings and submissions which 
have been filed with and considered by it. Generally, also, these 
opening paragraphs set forth the substance of the principal arguments 
and views of the parties, as well as views in opposition thereto, and, 
insofar as pertinent, set forth legal principles, statutes, or rules relied 
on by the parties. 

(6) We have no general rules of procedure governing the types of 
submissions which the Commission will deem relevant in adjudicatory 
proceedings. However, hearing examiners presiding at adjudicatory 
proceedings do have authority, under section 1.844 (c) of our rules 
(47 C. F. R., sec. 1.844 (c)), to “* * * rule upon questions of evi- 
dence,’’ under which irrelevant material could be excluded. It would 
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appear that the problem of relevancy is so peculiarly one of individual 
facts and circumstances that it would be difficult to govern by a general 
rule the types of submissions which would be deemed relevant. 


Answer to question 11 


Since none of the matters specified in categories (a) through (g) is 
involved in any of our adjudicatory proceedings, we have no pro- 
cedures or practices applicable thereto. 


Answer to question 12 


Since none of the Commission’s adjudicatory functions fall within 
the categories listed in question 11, this question is inapplicable. 


Answer to question 18 


It is difficult to state, except in terms of a general estimate, the 
exact proportion of adjudicatory proceedings before the Commission 
which are not required to be determined on the record after oppor- 
tunity for agency hearing. For all prac tical purposes, it can be stated 
that virtually all of the Commission’s adjudicatory proceedings are 
required to be made after an opportunity for an agency hearing on the 
record. However, there are several instances in which adjudication 
powers are conferred on the Commission without an express require- 
ment that these proceedings be on the basis of a hearing of record. 
They are as follows: 

(1) General authority to adjudicate matters and controversies 
within our jurisdiction, which are not governed by some other specific 
provisions of the Communications Act requiring a statutory hearing 
on the record, is provided for in section 4 (i) of the Communications 
Act (47 U. S. C., sec. 154 (i)). This section vests the Commission 
with ge neral authority pi one issue such orders, not inconsistent 
with this ac t, as may be necessary in the execution of its functions.”’ 
This section of our act, however, makes no express provision 
for a hearing on the record. Therefore, any adjudicatory function 
instituted under this general provision of the act would not 
by statute be required to be made after hearing, although as a practical 
matter, as indicated in answers to other questions in this part, if dis- 
puted facts were involved, a erie would be held. 

(2) Section 208 of our act (47 U.S. C., sec. 208) authorizes the 
filing of complaints against common carriers, but does not expressly 
provide for a hearing on the record of such ‘complaints. Therefore, 
hearings held on complaints filed under section 208 would involve 
adjudication not required by statute to be determined after oppor- 
tunity for an agency hearing on the record, unless the complaint 
brought into play some other section of title II which did make express 
provision for hearing. (Of course, if sec. 208 complaints contain a 
prayer for money damages, there is an express statutory provision for 
a hearing, under the terms ‘of 47 U.S.C ., sec. 209.) 


Answer to question 14 


(a) In the past, there have been two principal areas in which 
difficulty has been encountered regarding the meaning and intent of 
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language in the Communications Act. The first of these has to do 
with the statutory criteria contained in titles II and III of our act, 
which in essence require the Commission to make statutory findings 
that proposals on the part of persons subject to our jurisdiction will 
be in the “public interest, convenience, or necessity.’”’ (See, for 
example, secs. 201 (a); 214 (a); 221 (a); 222 (ec) (1); and 309 (a), 
(b) and (c), all contained in title 47 of the United States Code and 
all of which use either this language or some substantially similar 
form thereof.) The second principal area in which certain language 
of the Communications Act has given rise to problems of construc- 
tion stems from the use of the terms “party in interest’’ or “person 
who is aggrieved or whose interests are adversely affected thereby” 
as statutory standards describing the persons who are entitled to 
participate in, to protest, to petition for rehearing of, or to appeal 
from, adverse administrative act. (See, for example, secs. 309 (b) 
and (c), 402 (b) (6), and 405 of the Communications Act, all con- 
tained in title 47 of the United States Code.) 

With respect to the first of these terms, which requires the Commis- 
sion, in the exercise of certain of its adjudicatory functions, to find 
that proposed action would serve the public interest, convenience, or 
necessity, early in the history of the Communications Act, this 
statutory criterion was attacked as unconstitutional on the grounds 
of vagueness. However, in Federal Radio Commission vy. Nelson 
Brothers Bank and Mortgage Co. (289 U. S. 266, 285), the Supreme 
Court held that implementation of this criterion had to be considered 
in its context, and that it was not too vague. 

In our judgment, the meaning of this congressional standard is 
sufficiently clear and the Commission has no difficulty in its imple- 
mentation. 

With respect to the term “party in interest” or “‘person who is 
aggrieved or whose interests are adversely affected,” early in the 
administration of the Communications Act, considerable difficulty 
was encountered in determining exactly what persons came within 
the compass of these terms. (The nature of the problems of con- 
struction which arose are discussed fully in part (6) of this question, 
infra.) However, judicial definition of the scope of these terms, as 
well as judicial decisions inte rpreting similar terms in other Federal 
statutes, has fairly well defined the scope of these terms. Therefore, 
these terms are sufficiently clear and no longer present any real 
difficulty. 

(6) The main problem of meaning encountered in administration 
has been with reference to the scope “of the terms ‘ ‘party in interest” 
and ‘‘person who is aggrieved or whose interests are adversely af- 
fected.”” The problem has been one of determining who, in light of 
the unqualified generality of these terms, falls within their purview. 
In relation to the administrative process, the importance of the 
problem of construction was that if a person could bring himself 
within these statutory criteria, he was then legally entitled to inter- 
vene in, protest, appeal from, or petition for rehearing of administra- 
tive action adverse to his interests. By certain landmark judicial 
decisions in the field of communications law, it has been determined 
that anvone who will (a) suffer economic injury by the advent of 
new competition in a community, authorized by the Commission’s 
licensing of new radio or television facilities; or (6) suffer electrical 
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interference in his normally protected contours, comes within the 
scope of these terms. (See Federal Communications Commission v. 
Sanders Brothers Radio Station, 309 U. S. 470, and National Broad- 
casting Co. (KOA) v. Federal Communications Commission, 319 U.S 
239. 

As already suggested in our answer to part (a) hereof, supra, the 
problem of meaning is no longer a critical one, in light of these decisions 
and later ones which supply. content to the cenerality of these terms. 

(c) With reference to statutory changes of congressional standards 

during the course of our administration of the act, the most important 
set of changes was effected by the Communications Act Amendments 
of 1952, Public Law No. 554, 82d Congress, 2d session, approved 
July 16, 1952 (66 Stat. 711). As indicated by Senate Report No. 44, 
82d Congress, lst session, which accompanied S. 658 (which on enact- 
ment became Public Law No. 544, supra) the purpose of this revision 
of the Communications Act was— 
* * * to clarify the meaning and intent of the Communications Act of 1934, as 
amended * * * to remove ambiguities; to make definite and certain administra- 
tive and legal steps and procedures in the interest of the expeditious handling of 
both license applications and the rulemaking function * * * and generally to 
make clear and definite administrative actions and appellate procedures in 
accordance with the Administrative Procedure Act. 

Insofar as our adjudicatory functions are concerned, the principal 
impact of the Communications Act Amendments, 1952, has been on 
our procedures for licensing radio and television facilities under 
title III of the act. 

The first change effected in our licensing procedures by these 1952 
amendments (apart from the addition of certain clarifying definitions 
to section 3 of our act, contained in subsections 3 (bb), (e c), and (dd) 
(47 U.S. C. 153 (bb), (cc), and (dd)), was an amendment to section 
307 (d) (47 U.S. C. 307 (d)). The 1952 amendments deleted from 
the former language of section 307 (d), which governs applications 
for renewal of existing licenses, the phrase 
* * * but action of the Commission with reference to the granting of such appli- 
cation for the renewal of a license shall be limited to and governed by the same 
considerations and practice which affects the granting of original applications. 
As disclosed by the legislative history to S. 658, the purpose of deleting 
this language was to expedite the processing of applications, inasmuch 
as Congress felt that certain factors which were highly pertinent to 
the consideration of an original application (for example, the financial 
and technical qualification of an applicant) became less critical on 
renewal of an existing license. By deletion of this language, the time- 
consuming procedure of having to consider every application for re- 
newal as though it were an original application was abolished. 

The next change effected by the Communications Act Amendments, 
1952, was in section 308 (a) (47 U.S. C., sec. 308 (a)). The purpose 
of amending this section was to clarify the language thereof, and to 
make it clear that instruments of authorization could be granted only 
upon writte n application therefor, except in the emergency situation 
provided for in section 308 (a), supra. The bac ‘keround of this change 
shows that prior to this amendment, some confusion existed as to the 
meaning of the former language of section 308 (a), and the purpose of 
the change was to clarify the meaning of this section. 

The 1952 amendments also brought about important changes in 
section 309 of our act (47 U.S. C., sec. 309). The first of these changes 
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occurred in section 309 (b) (47 U.S. C., see. 309 (b)), which sets forth 
the procedures the Commission must follow upon the filing of an 
application for a license or some other instrument of authorization. 
As amended, section 309 (b), supra, now provides that if the Commis- 
sion is unable to find, on the basis of the application, that a grant 
thereof would serve the public interest, convenience, and necessity, 
it must inform the applicant and all known parties in interest in 
writing of the reason for its inability to make the required statutory 
finding. The applicant is then given an opportunity to reply to such 
section 309 (b), or “McFarland” letters, and if, on the basis of such 
replies, the Commission is still unable to conclude that a grant of the 
application would meet the statutory criterion, it must designate the 
application for full hearing. On formal designation of the application 
for hearing, the Commission is required, under the amended pro- 
cedures, to notify the applicant and known parties in interest of the 
grounds and reasons then obtaining for its inability to make the 
statutory fiesta and, hence, the reasons why a hearing is necessary. 
This notice must specify with particularity the matters “and things in 
issue, 

As disclosed by the legislative history contained in Senate Report 
No. 44, supra, the background reason for this change in procedures 
was to make definite and certain the procedural rights and remedies 
of those who apply for a new instrument of authorizations. 

The 1952 amendments also added a new subsection, subsection (c), 
to section 309. Section 309 (c) (47 U.S. C., see. 309 (c)). This 
subsection, which was added, as shown by the legislative history, for 
the purpose of making clear the procedural rights and remedies of 
those who oppose the authorization of new fac ilities, is known as the 
“protest”? procedure of the act. As originally enacted by the 1952 
amendments, section 309 (c) of our act provided that where the Com- 
mission had granted an instrument of authorization without hearing, 
any party in interest could, within 30 days of the grant, protest that 
grant, and if the protest met the statutory requirement of specifying 
with particularity the facts, matters, and things the protestant claimed 
militated against the grant’s being in the public interest, the Commis- 
sion was required to stay the effectiveness of the grant until conclusion 
of the protest hearing, except in certain limited cases. 

Soon after enactment of the protest procedure in its original form, 
it became apparent that this provision was unworkable. Numerous 
grants made without hearing were being protested, in some cases 
even by competing media of mass communications such as newspapers 
(who were deemed to be ‘“‘parties in interest” within the meaning of 
section 309 (¢c), by virtue of certain judicial definitions of this term), 
and a tremendous bac ‘klog of protested cases accrued. In 1955, the 
Commission proposed that the protest procedure be amended, to 
obviate these difficulties. Hearings on the proposed amendment of 
section 309 (c) disclosed a very real need for revision thereof, and on 
January 20, 1956, the amended ‘and present) version of section 309 (c) 
was signed into law. The 1956 amendment to section 309 (c) had three 
principal effects: (a) It now permits the Commission to treat as on 
demurrer facts which, even though proven true, constitute no ground 
for setting aside the protested grant; (5) it makes the grant of a stay 
of the protested authorization discretionary where the Commission 
affirmatively find and sets forth in its decision its reasons as to why 
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the public interest requires that the protested grant remain in effect; 

and (c) it gives the Commission authority to redraft issues urged ‘by 

the protestant in accordance with the facts or substantive matters { 
alleged in the protest. 

The 1952 amendments also changed the procedures and standards 
that had existed prior to 1952 insofar as the transfer of licenses was 
concerned, as provided for in section 310 (47 U.S. C., see. 310). As | 
disclosed by the legislative history of S. 658 (S. Rept. 44, supra, | 
sec. 9) the existing standards were deemed indefinite and inadequate 
with respect to the procedures to be employed by the Commission in | 
considering applications for assignment or transfer of station licenses 
or interests therein. The 1952 amendments added language to section | 
310 which abolished the Commission’s ‘‘Aveo’”’ procedure (which 
took its name from that of an applicant in the adjudicatory proceeding 
in which these procedures were first enunciated). Under the former 
‘“‘Aveo”’ procedure, a prospective seller was required, prior to selling 
a station to a buyer of his choice, to afford others an opportunity to 
bid for the station. 

Section 310 (b) (47 U.S. C., see. 310 (b)) was also amended to make 
it clear that the procedures to be followed in considering ——— 
for the transfer of interests in stations applied equally to the transfer 
of construction permits. | 

The Communications Act Amendments, 1952, also changed the 
former standards contained in section 312 (47 U. S. C., See. 312), 
which governs the imposition of administrative sanctions by the 
Commission. As disclosed by the pertinent legislative history to 
S. 658, prior to the 1952 amendments, the sole administrative sanction 
available to the Commission against its licensees was the institution 
of a revocation proceedings. Section 312 was amended in 1952 to 
provide for the institution of cease and desist proceedings. The rea- 
son for this change in standards was the feeling that revocation pro- 
ceedings were too severe a penalty for relatively minor infractions of 
rules, regulations, or statutes, and hence, that a less onerous sanction 
for minor infractions should be provided. 

The 1952 amendments also changed the standards which had there- 
tofore obtained respecting rehearing of Commission action, as pro- 
vided for in section 405 (47 U.S. C., sec. 405). The legislative history 
to the amendment of this section shows that in order to expedite re- 
hearing, Congress deemed it advisable to provide in amended section 
405 that in connection with rehearings, no evidence other than newly 
discovered evidence, evidence which has become available only since 
the original taking of evidence, or evidence which the Commission 
believes should have been taken in the original proceeding, would be 
taken on rehearing. This section was also amended to enlarge the 
time for petitioning for rehearing of actions under title II] from the 
former 20-day period to the present time limitation, which requires 
that a petition for rehearing be filed within 30 days of the giving of 
public notice of the order sought to be reheard. Additionally, thsi 
section was amended by addition of a new clause, which provides 
that the time in which a petition for review or appeal must be filed 
shall begin to run only after entry of a final order disposing of all 
petitions for rehearing. 

The legislative history to the amendments made to section 405 show 
that the motivating purpose of Congress in amending that section was 
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aj desire to clarify the rights of persons seeking rehearing of Com- 
mission action, and to revise existing procedures in order to expedite 
the course of rehearings. 

The 1952 amendments also worked extensive revision of section 
409 of our act (47 U.S. C., sec. 409), which sets out the procedures to 
be followed in adjudicatory proceedings before the Commission. One 
of the changes effected by the amendment of section 409 was to abolish 
the right of individual commissioners to hear adjudicatory cases. 
Under the prior verson of section 409, it was permissible, inter alia, for 
individual commissioners, on designation by the rest of the Com- 
mission, to conduct hearings. The 1952 amendment to section 409, 
which now provides that cases of adjudication shall be heard either by 
the Commission or one of its examiners, abolished this practice. The 
reason for this change, as indicated by section 17 of Senate Report 
44, supra, was the feeling that where a single commissioner has pre- 
sided over hearings, it was more difficult to review that commissioner’s 
intermediate report with the same degree of objectivity with which an 
initial decision of an examiner could be reviewed. 

Amended subsection 409 (b) sets forth in detail the procedures to 
be followed in hearing cases with a degree of explicitness which had 
not existed in the parallel version of section 409 antedating enactment 
of the 1952 amendments. The reason given for this amplification by 
statute of the procedures to be followed in adjudicatory cases was the 
desirability of making those procedures more definite and certain. 
This subsection requires the filing of an initial decision by a hearing 
examiner, except in cases where the hearing officer becomes unavailable 
to the Commission or where the Commission finds on the record that 
due and timely execution of its functions imperatively and unavoid- 
ably requires that the record be certified to the Commission for initial 
or final decision. This section further accords any party the right to 
except to the initial decision and the right of oral argument (upon 
request therefor) on such exceptions. This subsection finally pro- 
vides that both initial and final decisions shall become a part of the 
record and shall include a statement of the findings and conclusions, 
as well as the basis therefor, on all material issues or fact, law, or dis- 
cretion, and the appropriate order, decision, or requirement. 

The 1952 amendments also added another subsection, subsection 
109 (c) (47 U. S.C., see. 409 (c)). The first part of this subsection, 
409 (ce) (1), provides that in any case of adjudication which has been 
designated for hearing, no examiner conducting the hearing or partici- 
pating in the conduct thereof shall, except to the extent required for 
the disposition of ex parte matters as authorized by law, consult any 
person (except another examiner participating in the conduct of a 
hearing) on any fact or question of law in issue, unless on notice and 
opportunity for all parties to participate. This subsection also pro- 
vides that no examiner shall be responsible to or supervised by any 
person engaged in performing investigative, prosecutive, or other 
functions for the Commission or any other agency of government, and 
that no examiner conducting or participating in the conduct of a 
hearing shall advise or consult with the Commission or any member 
or employee thereof (except another examiner participating in the 
conduct of a hearing) with respect to the initial decision or exceptions 
taken to the findings, rulings, or recommendations made in the case. 
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Subsection 409 (c) (2) (47 U.S. C., sec. 409 (c) (2)), of the 1952 
amendments added another new requirement and provides that in 
adjudicatory cases, no person who has participated in the presentation 
or preparation for presentation of such a case before an examiner or 
the Commissioner, and no member of the Commission’s Office of 
General Counsel, or Office of the Chief Engineer ' shall, except to the 
extent required for the disposition of ex parte matters as authorized 
by law, directly or indirectly make any additional presentation re- 
garding such case, unless on notice and opportunity for all parties to 
participate. Subsection 409 (c) (3), also added by the 1952 amend- 
ments, forbids persons engaged in the performance of investigative or 
prosecutory functions for the Commission, or in any litigation before 
any court in any case arising under the act, to advise, consult, or par- 
ticipate in any case of adjudication which has been designated for 
hearing, except as a witness or counsel in public proceedings. This 
requirement of separation of the Commission from its staff in hearing 
cases did not exist prior to 1952. 

With reference to the amendments to section 409, supra, discussed 
in the paragraphs immediately preceding, it should also be noted that 
they impose more stringent requirements than are to be found in the 
Administrative Procedure Act. Inasmuch as section 12 of the Ad- 
ministrative Procedure Act (5 U. S. C., see. 1011), provides that. 
subsequent legislation shall not supersede or modify that act unless 
specifically provided for, the 1952 Communications Act Amendments 
provided, in subsection 409 (d), that to the extent that any of the 
provisions of subsection (a), (b), 0 r (c) were in conflict with the 
Administrative Procedure Act, hen aupala be deemed to supersede 
and modify the provisions of that act. 

Apart from these changes in the Communications Act brought about 
by the Communications Act Amendments, 1952, in several other 
instances, there have been changes in the congressional standards 
during the course of our administration of the Communications Act, 
insofar as adjudicatory functions are concerned. These changes are 
discussed in the following paragraphs. 

Prior to the enactment of Public Law No. 4205, 78th Congress, Ist 
session, approved March 6, 1943 (57 Stat. 11, 12), section 214 of the 
act (47 U.S. C., sec. 214), which requires common carriers to apply 
for Commission approval prior to engaging in certain acts, imposed 
no requirement that a carrier apply for approval of proposed action 
which would have the effect of discontinuing, reducing, or impairing 
service to a community. As amended by Public No. 4205, supra, 
section 214 (a) now provides that a carrier shall not discontinue, re- 
duce, or impair service to a community or a part thereof, unless ‘and 
until it has first obtained from the Commission a certificate that 
neither the present nor future public convenience and necessity will 
be adversely affected thereby. 

Subsection (b) of section 214 (47 U.S. C., sec. 214 (b)), was amended 
by the same statute. Prior to this amendment, the former statutory 
requirements which governed the class of persons entitled to notice 
from the Commission of the filing of an application by a common 
carrier for a certificate of public convenience and necessity to cover 





1 By its terms, subsec. 409 (c) also applies to the Commission’s Office of Chief Accountant. In October 
1955, however, the Commission reorganized its offices, and at that time, abolished the Office of Chief 
Accountant. 
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either the construction, extension, of acquisition of new lines, or the 
discontinuance or impairment of existing service, contained no 
requirement that notice and the right to participate be given to the 
Secretaries of the Army and Navy. Amended subsection 214 (b) as 
it presently exists does contain such a requirement regarding notice 
and the right of participation by these officials. 

The former language of subsection 214 (c) (47 U.S. C., see. 214 (e)), 
was simultaneously modified by the inclusion of language reflecting 
the amendment of subsection 214 (a), supra, that is, the addition of a 
requirement that a certificate of public convenience and necessity be 
procured by a common carrier prior to the discontinuance of impair- 
ment of service. 

Finally, Public Law No. 4205, supra, amended subsection 214 (d). 
Prior to this amendment in 1943, the language of this subsection 
empowered the Commission after opportunity for hearing, to order a 
carrier to provide itself with adequate facilities for expeditious and 
efficient performance of its services as a common carrier and to extend 
lines. This provision of law was enlarged in 1943 by additionally 
empowering the Commission to order a common carrier, after oppor- 
tunity for hearing, to provide itself with a public office. 

In 1956, section 221 (a) (47 U.S. C., sec. 221 (a)), which governs 
the circumstances under which a hearing is required on the application 
of two or more telephone companies for authority to consolidate their 
properties into a single company, was amended. Prior to 1956, a 
hearing was mandatory on such an application. Public Law No. 914, 
84th Congress, 2d session, approved August 2, 1956 (70 Stat. 931), 
amended this section of the Communications Act. As amended, 
subsection 221 (a) now requires a public hearing on an application for 
consolidation only where a request therefor is made by a telephone 
company, an association of telephone companies, a State commission, 
or local governmental authority, or, of course, where the Commission 
deems it necessary. 

Subsection 303 (m) of our act (47 U. S. C., sec. 303 (m)), which 
governs the circumstances under which the Commission has authority 
to suspend the license of a radio operator, was amended in 1937 by 
Public Law No. 97, 75th Congress (50 Stat. 190), to specify additional 
categories of causes and circumstances s justifying the suspension of an 
operator’s license. The 1937 amendment additionally empowers the 
Commission to suspend such a license on satisfactory proof that a 
licensee has, inter alia, knowingly transmitted (a) false or deceptive 
signals or communications, or (2) a call signal or letter which has not 
been assigned by proper authority to the station he is operating, or on 
proof (subsec. 303 (m) (1) (F), 47 U.S. C., see. 303 (m) (1) (F)) that 
a licensee has obtained or atte mpte -d to obtain, or has assisted another 
to obtain or attempt to obtain, an operator’s license by fraudulent 
means. 

(<2) There are numerous instances in which the exercise of our 
adjudicatory functions is committed to agency discretion, although 
the relevant statutory provisions do not in express terms speak of 
“discretion.”’ It should be noted at the outset that this discretion, of 
course, is not the type of uncontrolled judicially unreviewable discre- 
tion that in certain instances is conferred on the President, such as the 
discretion accorded the President in his role of supervising the conduct 
of foreign affairs. Rather, the statutory discretion accorded the Com- 
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mission is of the type which involves the exercise of judgment and 
administrative expertise. Moreover, by statute, where the exercise 
of that discretion results in aggrievement to the legally cognizable 
rights of a private party, judicial review thereof is obtainable, and 
the pertinent judicial doctrines on this point make it clear that the 
discretion must be exercised reasonably, not arbitrarily. 

It would be difficult to list all of the various statutory provisions 
which, in the sense alluded to above, involve an exercise of the Com- 
mission’s discretion. ‘The single explicit statutory reference in the 
Communications Act to the exercise of discretion is contained in 
section 405 (47 U.S. C. 405), which provides that upon the timely 
filing of a petition for rehearing— 

* * * it shall be lawful for the Commission, in its discretion, to grant such re- 
hearing if sufficient reason therefore be made to appear. 

But in numerous other instances, discretion is clearly to be implied 
from certain provisions of our act, even though these provisions do 
not expressly use the term ‘“‘discretion.’”” Examples of this type of 
discretion can be found in section 4 (j) (47 U.S. C., sec. 154 (j)), 
which accords the Commission the power to conduct its proceedings 
in such manner as will best conduce to the proper dispatch of its 
business and to the end of justice; section 309 (c), which permits the 
Commission, on proper allegation of facts and on the Commission’s 
making the required statutory findings, to deny a stay of the effective- 
ness of. a protested authorization; or section 405 (47 U.S. C. , sec. 405), 
which permits the Commission by special order to stay the effective- 
ness of an order which is sought to be reheard. Other ex aa of 
this type of discretion are to be found in section 309 (b) (47 U.S. C., 
sec. 309 (b)), under which the Commission is impliedly granted a 
certain discretion to determine whether or not an application should 
be designated for hearing, in those cases which do not involve mutually 
exclusive applications for the same facilities, and which, by judicial 
decision (Ashbacker Radio Corp. v. Federal Communications Commis- 
sion, 326 U.S. 327) must therefore be designated for hearing. A similar 
type of discretion is impliedly conferred on the Commission by section 
312 (47 U.S. C., sec. 312), which governs the imposition of adminis- 
trative sanctions; here, deciding the threshold question of whether 
such proceedings are ws arranted requires an exercise of the Commis- 
sion’s discretion. See also section 208 (47 U.S. C., sec. 208), involving 
complaints filed with the Commission against common carriers, con- 
sideration of which involves an exercise of the same type of discretion. 

(e) The Commission feels that the existing congressional standards 
governing the circumstances under which it is to exercise its discretion 
are adequate. Therefore, we have no changes to recommend in this 
area. 

(7) None, for the reasons indicated in our answer to subpart (e) of 
this question, supra. 


Answer to question 15 


None, in circumstances where an interested party is either an appli- 
cant to @ procee ding, or has been made a party by order of the Com- 
mission, or has satisfactorily established his standing as a ‘“‘party in 
interest” (within the meaning of the pertinent statutory provisions 
using this terminology). However, at times, disagreements do arise 
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as to whether a person claiming status (and thus, the right to partici- 
pate in a proceeding on whatever basis is afforded by statute) as a 
party in interest or a person aggrieved has, as a matter of fact and law, 
established the elements which show this status. In some cases, the 
Commission has denied participation to would-be parties, on the 
ground that they had not satisfactorily established the requisites of 
their right to participate in an adjudicatory proceeding. 


Answer to question 16 


(a) Section 4 (j) of our act (47 U.S. C., sec. 154 (j)) provides that 
‘Any party may appear before the Commission and be heard in person 
or by attorney.” A similar requirement is imposed by section 6 of 
the Administrative Procedure Act (5 U.S. C., sec. 1005). The Com- 
mission’s implementing rule permitting a party to be represented by 
an attorney appears in section 1.711 of our rules (47 C. F. R., see. 
1.711). 

(b) Where a party is eee by an attorney, our procedural 
rules require 47 C. F. R., sec. 1.716) that the attorney enter a notice 
of appearance in the proceeding, in duplicate and in the form pre- 
scribed by the Commission. Upon filing, that notice of appearance 
then becomes a part of the formal record in the proceeding. 

Under section 1.767 of our rules (47 C. F. R., see. 1.767), all plead- 
ings, motions, briefs, documents, and other papers are required to be 
served by the party filing the same on all parties of record. 

If service is to be made on a common carrier, service is made on the 
carrier’s designated agent in Washington. (Under the terms of sec. 
413 of our act (47 U.S. C., sec. 41 3), all carriers are required to desig- 
nate an agent in the District of Columbia for service of process and 
decisions or orders.) If service is on a known party who is not a 
common carrier, section 1.767 (b) of our rules, supra, requires that, if 
the party is represented by an attorney, service is to be made on thet 
attorney at his last-known address (which would be on file in ow 
public reference room, by virtue of the notice of appearance required 
by 1.716, supra). Proof of service by one of the several standard 
means designated in 1.767 must be made by a certificate describing 
the type of service, which must be signed and attached to the original, 
and copies of which must be attached to all copies filed with the 
(‘ommission. 

By the terms of section 1.667 (c) of our rules, applications under 
title II of our act which require service, and formal complaints, or 
supplemental, cross, or amended complaints under title II, are served 
by the Commission on the common carrier’s designated age ‘nt for serv- 
ice; or, if no such agent has been designated, service is made by 
posting such notices, complaints, etc., in the Office of the Secretary 
of the Commission. 

Answer to question 17 


Orders and decisions entered in proceedings before the Commission 
are served on all known parties of record. They are also made avail- 
able publicly in the Commission’s Office of Reports and Information. 
Moreover, under our recently revised procedures for publication of the 
Federal Communications Commission reports, selected decisions and 
opinions of the Commission are printed on a weekly basis by the 
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Government Printing Office, with a timelag of approximately 2 to 3 
weeks between the time the opinion or decision is made public in our 
office and the time it appears in published form. In all cases, copies 
of orders and decisions are available for inspection in the Commission’s 
Office of Reports and Information, and a limited number of mimeo- 
graphed copies of such orders are available for distribution. 

We should like to point out that often, because of the physic al and 
electronic characteristics of radio communications, the Commission 
has no way of knowing in advance all of the persons who might be 
affected by orders authorizing new facilities or changes in existing 
facilities, and, therefore, there is no practical way of making service 
in such cases. However, it has been our experience that persons who 
are likely to be affected by procedures of this type have knowledge of 
their pendency through their legal representatives in Washington, 
and thus are able to take timely steps to make known their interests 
to the Commission. 

Answer to question 18 


Because of the nature of controversies the Commission is called 
upon to decide in the exercise of its adjudicatory functions, there is 
little occasion for encouraging the private parties to settle their differ- 
ences by consent. The typical adjudicatory proceeding before the 
Commission involves an element which is not present in a contested 
proceeding between private parties. This element is the factor of the 
public interest, which, by statute, the Commission is required to de- 
cide. Therefore, to the extent that encouragement of a private, con- 
sensual settlement of differences would have the effect of putting in 
the hands of private parties the task of determining the public interest, 
the Commission not only does not, but, legally, could not, sanction 
settlement of differences by this means, inasmuch as the power to 
decide what is in the public interest must be exercised by the Com- 
mission. 

In certain instances, such as where two or more applicants are 
competing for a radio or television facility which can be granted to 
only one, the private parties do work out an adjustment of their differ- 
ences, either by a merger of the applicants’ business entities, or by 
one or more of the applic ants dropping out of the proceeding. But, 
even in such cases, the Commission still scrutinizes the arrangement 

reached by the partie s, to determine whether approval of that arrange- 
ment would serve the public interest, and, where the dismissal of an 
application is involved, requires the filing of an affidavit disclosing 
any consideration promised or received in connection with such: dis- 
missal. 

Answer to question 19 


Under certain circumstances, the Commission does issue declaratory 
orders. Our rule on this subject is to be found in section 1.728 of our 
rules (47 C. F. R., sec. 1.728), which provides that the “* * * Com- 
mission may in its discretion or on its own motion issue a declaratory 
ruling terminating a controversy or removing uncertainty.” 

As a matter of general policy, the Commission has been reluctant to 
issue declaratory rulings, and. especially is this so with regard to 

requests for declaratory rulings on the legality of certain types of pro- 
erams, inasmuch as, under our pertinent policy (and by statutory 
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provision), programing is a matter for the individual licensee’s 
judgment. It is our fe eling that, in this class of requests for declaratory 
orders, a grant of the request would, in effect, permit the licensee 
to shirk his responsibility to program in the public interest and would, 
in turn, constitute the Commission as the arbiter of what programs 
are in the public interest. 

One class of cases in which we have quite freely issued declaratory 
rulings, or interpretations of the law, has been with regard to section 
315 of our act (47 U.S. C., see. 315). It is this section of our act which 
accords legally qualified candidates for public office equality in the 
opportunity to use broadcast facilities. The Commission is frequently 
requested, either by candidates for public office or the licensees of 
broadcast stations, to rule on the question whether section 315 is 
applicable to a particular set of facts and circumstances. While our 
rulings in such case do not take the form of formal declaratory orders, 
they are, in effect, informal declaratory rulings, in letter form. 

Similar informal declarator y rulings in letter form, interpreting 
other provisions of the act or our rules and regulations, are also made 
from time to time. 

We have no statistical data on the number of requests we receive 
for declaratory orders of rulings, inasmuch as the bulk of such requests 
come to the Commission in the form of letters, setting forth the perti- 
nent facts and requesting a ruling. No separate file is kept on such 
requests. 

Answer to question 20 


For the reasons indicated in our answer to question 19, this question 
is inapplicable to the Commission. 


Answer to question 21 


The Commission has developed a number of specialized procedural 
steps to improve and expedite its adjudicatory functions. These 
procedural steps, which have been dioraltined primarily in connection 
with our licensing functions under title III of the Communications 
Act, are as follows: 

(1) The refusal to consider inconsistent or repetitious applications. — 
Under section 1.362 of our rules (47 C. F. R., sec. 1.362), the Com- 
mission refuses to consider an application which is inconsistent or 
conflicting with another pending or undecided application filed by the 
same applicant, his successor, or assignee, or filed on behalf of the same 
applicant. Under section 1.363 of our rules (47 C. F. R., sec. 1.363), 
where the Commission has for any reason denied an application for a 
new station or for modification of existing facilities, or dismissed an 
application therefor with prejudice, it will not consider a like applica- 
tion involving service of the same kind to substantially the same area 
by substantially the same applicant, or its successors or assignees, 
until after the lapse of 12 months from the effective date of the Com- 
mission’s order. 

Undoubtedly, similar procedures might prove useful to other Fed- 
eral regulatory agencies exercising licensing functions. 

(2) Procedures for granting applications without hearing.—Under 
section 1.382 of our rules (47 C. F. R., see. 1.382), where there is no 
question of mutual exclusivity of applications and where an applica- 
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tion is proper on its face, the Commission may, upon an examination 
thereof, grant the same without hearing. This procedure, which 
parallels the statutory procedures set forth in section 309 (b) of our 
act (47 U.S. C., see. 309 (b)), is based on the commonsense proposition 
that, where no substantial questions of fact or law are presented by an 
application, there is no need for going through the hearing process. 

Subsection (b) of this same rule (47 C. F. R., see. 1.382 (b)) sets 
forth the time in which applications must be filed in order to be 
entitled toa hearing with other mutually exclusive applications for the 
same facilities, under the Ashbacker doctrine (Ashbacker Radio Corp. 
v. Federal Communications Commission, 326 U. S. 327). 

Similar provisions would undoubtedly prove useful to other regula- 
tory agencies called upon to consider applications for federally 
franchised facilities. 

(3) Rules imposing time limits in which motions to change hearing 
issues must be filed —In connection with cases which have been desig- 
nated for hearing, the Commission’s rules require that motions to 
change or enlarge the issues on which an application or applications 
have been designated for hearing must be filed within a specified time 
(sees. 1.389 and 1.725 of our rules (47 C. F. R., sees. 1.389, 1.725)) 
The purpose of these rules is to assure an early determination as to 
the issues on which applications are to be heard and to require appli- 

cants who believe hearing issues should be changed to state their 
objections to the issues specified as early as possible. This procedure 
serves to eliminate unnecessary delay and to apprise all parties to the 
hearing of the issues on which a case is to be heard. 

In our judgment, an extension of these procedures to agencies who 
do not presently have similar rules should prove particularly useful 
in permitting agencies to apprise applicants as early as possible of the 
grounds on which their applications are to be heard. 

(4) Rules limiting the length of pleadings which may be filed in certain 
cases.—The Commission has adopted a rule, section 1.751 (47 C. F. R.., 
sec. 1.751), limiting the length of pleadings in certain aspects of ad- 
judicatory proceedings, such as interlocutory appeals from examiner's 
rulings, or appeals from action of the motions Commissioner. (For 
good cause shown, this requirement can be waived.) In our opinion, 
the permissible length on pleadings in these instances, 15 double- 
spaced pages, adequate ‘ly permits attorneys to make their position 
known to the Commission and simultaneously facilitates expeditious 
consideration thereof. Analogous procedural rules would undoubtedly 
ae e helpful to other agencies. 

(5) Rules providing . for prehearing conferences.—The Commission’s 
rule governing prehearing conferences, section 1.813 (47 C. F. R., sec. 
1.813) (see question II, 3 (h), supra), is designed to eliminate from a 
hearing those matters which the parties can agree on prior to hearing. 
This rule has proven particularly useful in expediting hearings. In 
all probability, however, most agencies exercising adjudicatory func- 
tions already have substantially similar prehearing practices. 

(6) Rules providing for preventer exchange of exhibits —Section 

1.841 of our rules (47 C. F. R., sec. 1.841) requires applicants in hear- 
ing for broadcast authorizations to provide all parties to the hearing 
with a full set of exhibits each applicant proposes to introduce in the 
hearing as part of his direct case. Unless otherwise directed by the 
hearing examiner, such exchange must be completed at least 20 days 
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prior to commencement of the hearing. Subsection (b) of this rule 
then provides that oral testimony by an applicant or his witnesses in 
connection with his direct ease shall be hmited to such appropriate 
qualification and explanation of the exhibits as is necessary and to 
oral testimony concerning any portion of the applicant’s direct case in 
substitution of the exhibits or portions thereof which are rejected by 
the examiner on evidentiary grounds. (This subsection, however, 
does not limit or preclude cross-examination or rebuttal testimony.) 
Subsection (c) of this rule requires that a prehearing conference be 
held prior to prehearing exchange of the exhibits and requires a further 
conference after such exchange. On the basis of the exchange of ex- 
hibits, such further conference is designed to dispose of evidentiary 
issues raised by the exhibits; to limit the introduction of cumulative 
evidence; to discuss the number of witnesses and estimated length of 
testimony ; to discuss the possible need for depositions; and to diseuss 
other matters which may aid expeditious disposition of the case. 
Subsection (d) of section 1.841 provides that after the prehearing 
conference held subsequent to the exchange of exhibits, the hearing 
examiner is to issue an order reflecting any agreements reached at 
this conference. Such order then governs the subsequent conduct of 
the hearing. 

In our judgment, this rule is well designed to eliminate, insofar as 
possible, and in advance of the actual hearing on applications, evi- 
dentiary issues which can be agreed upon and which, if considered in 
the hearing itself, would entail an unnecessary expenditure of time 
and effort on the part of all concerned. We can well recommend 
extension of these procedures to other agencies whose existing pre- 
hearing practices do not include the same. 

(7) Rules limiting the matters to be reviewed on the filing of exceptions 
to an initial decision.—Section 1.855 of our rules (47 C. F. R., sec. 
1.855) provides that in reviewing exceptions to an initial decision, the 
Commission, in its discretion, may limit its review to those findings 
and conclusions to which exception have been taken, or to findings 
and conclusions specified in the Commission’s order of review. 

This rule, of course, is designed to obviate the necessity of consider- 
ing matters to which no party objec ts. Undoubtedly, other agencies 
called upon to review examiner’s initial decisions have rules similar 
to this one. 

(8) Rules placing limitations on the introduction of cumulative 
evidence.—Section 1.872 of our rules (47 C. F. R., sec. 1.872) provides 
that the introduction of cumulative evidence shall be avoided and 
that the number of witnesses that may be heard in behalf of any party 
on any issue may be limited. 

Since this is a common type of rule, undoubtedly other agencies 
exercising adjudicatory functions already have a similar procedural 
rule. 

(9) Procedures for determining statutory qualifications prior to 
hearing.—The Communications Act requires that an applicant for 
communications facilities must meet certain statutory qualifications, 
e. g., applicants must be legally, tecbnically, and financially qualified. 
(See sec. 308 (b), 47 U.S. C., see 308 (b).) U nder its former processing 
procedures, the Commission used to designate for hearing issues 
respecting the statutory qualifications of applicants. Under our 
revised processing procedures, however, the Commission now 

95899—57—pt. lla 16 
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determines statutory qualifications prior to hearing. Therefore, 
unless the Commission determines that factual questions which 
require that a hearing be held on any given statutory qualification 
exist, the hearing itself is limited to comparative issues, or matters 
other than those of basic statutory qualification. 

In our opinion, this procedure permits a substantial saving of time 
and expense by eliminating from hearing issues which can satisfac- 
torily be resolved by consideration of doc umentary evidence and with- 
out the need for resorting to formal (and often entirely superfluous) 
proof at the hearing. Extension of this procedure to other agencies 
performing adjudicatory functions similar to ours would undoubtedly 
prove helpful. 

Answer to question 22 


By far the greater proportion of our adjudication is based on 
‘matters to be decided in the particular case,”’ as opposed to ques- 
tions concerning the violation of rules. We would estimate that 
roughly 95 percent of our adjudicatory cases fall into this category of 
matters to be decided on an ad hoc basis. The extent to which we 
follow the doctrine of stare decisis in such cases is discussed fully in 
our answer to question 31 of this part of the questionnaire, infra. 


Answer to question 23 


The Commission’s hearing examiners released 95 initial decisions in 
1954, 91 in 1955, and 84 during the first 9 months of 1956. 


Answer to question 24 


During 1954, 1955, and the first 9 months of 1956, 230 decisions 
were entered in contested proceedings, at the agency level. 


Answer to question 25 


No hearings in adjudicatory proceedings were conducted directly 
by the Commission during the period in question. However, in 
certain instances, the Commission did hear oral argument in liew of 
hearing in protest proceedings arising under section 309 (c) of the 
act (47 U.S. C., sec. 309 (c)). We have no statistical data available 
on the number of such cases. 


Answer to question 26 


(a) For the years in question, the Commission did not sit in any 
adjudicatory proceedings for the reception of evidence. 

(6) During the same period, 95 initial decisions were filed in 1954, 
and 93 were filed in 1955. 

(c) During the same period, 48 decisions were entered by the 
agency upon review of trial examiner decisions after the filing of 
exceptions. 

Answer to question 27 
It is difficult to estimate accurately the average length of time that 


cases decided during 1955 were pending before the agency. This is 
because in 1955, the Commission still had before it part of the backlog 
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of contested applications for new television stations which had accrued 
after the freeze imposed in 1948 by the Commission on the licensing of 
new television stations. This freeze remained in effect until 1952, at 
which time the Commission released its sixth report and order, setting 
forth the new allocations table assigning television channels through- 
out the Nation. 

“‘herefore, the estimated average length of time during which cases 
decided in 1955 have been pending before the agency is distorted some- 
what by the residual effects of the television freeze. For instance, 
several of the older cases decided in 1955 involved prefreeze appli- 
cations which were not processed or designated for hearing until re- 
moval of the freeze. 

We would estimate that the average length of time which cases 
decided in 1955 had been pending before the Commission would be 
approximately 18 months. In this connection, it should be noted 
that apart from any effects on this average time caused by the freeze, 
this average reflects not only the pendency of a case during the hearing 
process, but also, time elapsed as a result of prehearing processing of 
applications and ‘posthearing consideration of petitions for rehearing. 


Answer to question 28 


(2) The Commission has no records available by which it could 
readily determine the average time adjudicatory proceedings were 
pending before us prior to assignment to the trial examiners. For a 
number of reasons, this period is highly variable. First of all, in the 
case of adjudicatory proceedings based on applications for radio or 
other communications facilities, the Commission’s staff must first 
examine the application to see that it is complete. In case any defects 
in the application are found, the Commission is required by statute 
(sec. 309 (b), 47 U.S. C., sec. 309 (b)) to advise the applicant of the 
deficiency in his application and afford him an opportunity to correct 
it. This procedure is time-consuming, and very often, several months 
are required for preliminary processing of an application prior to the 
time it is assigned to a hearing examiner for hearing. Secondly, there 
is a considerable variation in the relative complexity of different cases, 
which in turn has an important bearing on the time required to process 
it prior to hearing. Finally, any estimate we might arrive at for the 
period in question would probably be unrepresentative and of little 
statistical value, inasmuch as during 1955, the Commission was still 
engaged in operating under a rather heavy workload stemming from 
the backlog of cases which had accrued as a result of the 1948-52 
freeze on the processing of further television applications. 

(6) The average time in 1955 which cases were before hearing ex- 
aminers from the designation for hearing to the issuance of an initial 
decision was 8 months. 

(c) During this period, the average time cases were pending before 
the Commission for review was 9.7 months. 


Answer to question 29 


We would estimate that at the agency level, approximately 40 
ype of the Commission’s time is devoted to adjudicatory functions, 
35 percent is devoted to rulemaking functions, while the remaining 
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balance is divided among other functions (such as administrative and 
executive functions, participation im congressional inquiries, and 
consideration of miscellaneous business). 


Answer to question 30! 


Introductory note.—The statistical data supplied in answer to this 
question relates to pending adjudicatory proceedings, rather than to 
individual petitions in such proceedings. At the time in question, 
the Commission had pending before it literally hundreds of adjudica- 
tory proceedings, each of which in turn generally contained any num- 
ber of individual petitions (such as petitions to intervene, to change 
hearing issues, to extend time for the filing of pleadings, for recon- 
sideration or rehearing, etc.). No individual statistical tabulations 
have been kept on these petitions, and for the most part, that informa- 
tion could be obtained and supplied in accurate form only by actual 
examination of the dockets in each case, a process which would involve 
a tremendous expenditure of time and effort. 

(a) Adjudicatory cases pending before the agency as of October 1, 
1956.—As of October 1, 1956, there were 409 adjudicatory cases 
pending before the Commission. Of this figure, 117 cases had been 
designated for hearing, but no hearing date had been set; 22 had been 
designated for hearing as of a definite date, but the hearing had not 
yet commenced; and in 76 cases, the hearing had begun but had not 
been completed. Further, in this same period, of cases in which the 
hearing had been completed, 52 were awaiting initial decision, 80 
were awaiting exceptions to the initial decision or oral argument on 
exceptions, while 62 were awaiting final decision. 

It should be noted that these figures reflect only cases which had 
progressed to a point where they had been designated for hearing. 
These figures do not include applications being processed prior to 
designation for hearing, nor do they include adjudicatory proceedings 
not necessitating a hearing. 

(b) Average time such adjudicatory proceedings were pending.—We 
can only estimate roughly the average time such adjudicatory pro- 
ceedings had been pending as of October 1, 1956. We would estimate 
the average pendency of such proceedings to be approximately 18 
months. This figure would be based on cases from the time of their 
designation for hearing until entry of a final order by the Commission. 

(c) Number of adjudicatory proceedings acted upon during the first 
9 months of 1956.—During the first 9 months of 1956, 252 adjudicatory 
cases were designated for hearing, while 34 were removed from hear- 
ing. During the same period, 118 cases were disposed of without 
hearing, while 129 cases were disposed of following completion of the 
hearing. 

(d) Division between number granted and number denied.—Of the 
118 eases disposed of without hearing during this period, 69 were dis- 
missed (thus in effect denied) while 49 were granted. As to the 129 
cases which were disposed of after hearing, 93 were granted, 27 denied, 
and 9 dismissed. 

1 Following a conference between committee counsel and the Commission’s staff, by agreement, the 
wording of this question was slightly changed. It was further agreed at the conference that if the Commis- 


sion was unable to supply the exact statistical data requested in this question, it could supply whatever 
similar data it had, which was readily available. 
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Answer to question 31 


In large measure the doctrine of stare decisis is followed by the 
(‘ommission in adjudicatory proceedings involving competitive appli- 
cations for broadcast facilities. 

For example, to effectuate section 307 (b) of our act (47 U.S. C., 
sec. 307 (b)), where evidence of record demonstrates that each of the 
competing applicants is legally, technically, and financially qualified 
and that as between the communities involved the grant of one appli- 
cation will provide a more fair, efficient, and equitable distribution of 
broadcast service than a grant of any of the others, the Commission 
has consistently deemed such consideration as being controlling. 

In comparative proceedings, absent 307 (b) considerations, the 
(‘ommission has over the years developed as guides criteria to be used 
in resolving such proceedings from the public interest viewpoint. 
Included are local residence of the principals of the applicants; the 
extent of participation by local principals in the civie life of the com- 
munity proposed to be served; the diversification of occupations of the 
principals within the eommunity to be served; the broadcast 
and management experience to be brought to bear on the operation 
proposed; the extent of the integration of ownership with management 
of the proposed operation; the past broadcast records of the applicants 
particularly in the community involved; the planning and preparation 
shown for the operation proposed ; the program policies proposed to 
be followed; the programing proposed, the adeqacy of equipment, 
studios and staff insofar as such relates to the ability of the applicant 
to effectuate the programing proposed; and effectuation of the Com- 
mnission’s policy as a diversification of the ownership of media of mass 
communications. To the extent they are present, these criteria are 
considered and weighed in each proceeding and are accorded the same 
significance. The weight given to any or all such factors or criteria 
is necessarily measurable only upon consideration of the circumstances 
and conditions present in the actual hearing case. In the ultimate 
determination, applicants may be so equal as to make a matter 
normally of little significance, or a slight superiority in one factor, 
controlling. An applicant may be preferre od on several important 
factors, but a wide superiority of another applicant as to a single 
factor may be determinative. 

Factors not normally present in comparative proceedings may also 
be determinative or be given weight. Examples of such factors are 
participation in practices indicating a tendency to monopolization and 
the failure to make full disclosure of matters in the background of 
principals which might be deemed to reflect adversely on the character 
qualifications of the parties involved. To the extent that the same 
significance is attached to and full consideration given to each of these 
factors insofar as it affects the particular proceeding, the doctrine of 
stare decisis is followed. The effect of each factor on a particular 
proceeding is dependent upon the circumstances and conditions present 
in that proceeding. 

Hearings in common carrier and safety and special services proceed- 
ings are largely controlled by statutory considerations and seldom in- 
volve competing applications. In those cases involving competitive 
applications primary considerations are the need for the services 
proposed, the comparative efficiency of the services proposed, the 








1306 SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 


comparative ability of the applicants to provide the service proposed 
as demonstrated by their backgrounds and cost of the service to the 
public. The doctrine of stare decisis is followed in such proceedings 
in that each such factor as it affects the particular proceeding is given 
full consideration. 

The matters leading to hearing on renewal applications and in revo- 
cation or suspension of license proceedings vary to such a degree that 
the doctrine of stare decisis could have little applicability. 


Answer to question 32 


All Commission decisions are reported in ‘public notices” issued as 
soon as possible after the actions are taken. In most cases, a decision 
reached in the morning is announced that afternoon, and a decision 
made in the afternoon is reported the following morning. The time 
interval is necessary for compiling and processing these announce- 
ments. These notices are placed on a release table, where they are 
picked up by interested lawyers and engineers, representatives of 
industry and the press, and the general public. As a result, these 
actions are in turn reported in the daily and trade press. 

As for the texts of these decisions, in the case of common carriers, 
copies are served formally on agents designated by the parties (as 
required by sec. 413, 47 U.S. C., sec. 413) to accept such service. 
This personal service is made on them at their offices in Washington, 
D. C., by a representative of the Commission, who has these author - 
ized agents sign a receipt for such delivery. This is done as quickly 
as the text of a decision is available, and made official. Copies are 
also mailed to the parties in common carrier cases and their counsel, 
as well as their agents outside of Washington. In other cases service 
is accomplished by mailing copies to, or having them picked up by, 
the parties concerned and by their attorneys of record. This is done 
on the same day on which the release of these documents is made. 
Service by mail of certain documents— such as orders to show cause 
is expe sdited by the use of registered mail and, in the case of far western 
points, by airmail. In addition, organizations and individuals (non 
parties) who have written to the Commission expressing an interest 
in a docket proceeding are mailed copies of the texts of all documents 
adopted in that case as issued, excpet certain documents which are 
printed and sold by the Government Printing Office as hereafter 
mentioned. 

Further, the text of all rulemaking is officially published in the 
Federal Register, first as proposed and then as adopted. All hearing 
orders are similarly published in the Federal Register. These matters 
appear in that publication in the earliest issue possible. The time 
log is usually about 4 days. Meanwhile, the actions have been 
announced and the texts have been made available for pick up or 
reference in the Commission’s Washington office. 

After rulemaking is finalized, the rules adopted are incorporated in 
the part of the rules affected. Copies of these rules are sold by the 
Government Printing Office at nominal charges. Purchasers are 
entitled to receive, from the Commission, all subsequent changes in 
the part or parts bought, until such time as a complete revision is 
printed. 

Texts of selected notices of proposed rulemaking, memorandum 
opinions, orders and decisions are also published by a commercial 
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legal reporting service (Pike & Fischer) which is used widely for legal 
reference. 

Besides being placed on the release table as issued, copies of “‘public 
notices” of Commission actions are available on request as long as the 
supply lasts and are part of the permanent reference material. ” Copies 
of mimeographed documents (except in instances where the bulk of 
overall rule changes precludes processing in quantity, and other in- 
stances mentioned in the following paragraph) are likewise available 
under the same circumstances. 

Because of its mimeographing burden, the Commission this year 
began making printed copies of the texts of its major decision in docket 
cases and important policy pronouncements available in weekly 
printed pamphlet form through the Government Printing Office. In 
view of this service, mimeographed copies of these documents are not 
distributed by the Commission, but are served on the parties and 
agents as mentioned previously, besides being made available to the 
press and open for public inspection in the Commission’s W ashington 
office pending their appearance in printed form. 

These printed pamphlets will be used to form a bound volume of 
Commission decisions for the calendar year 1957 which will likewise 
be purchasable from the Government Printing Office. Annual 
bound volumes of such orders and decisions up to June 30, 195C, may 
also be purchased there. Meanwhile, the Commission is endeavoring 
to bring these annual printed compilations up to the current series. 





FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D. C., September 19, 1957. 
Hon. Wiiuiam L. Dawson, 
Chairman, House Committee on Government Operations, 
House of Representatives, Washington, D. C. 

Dear ConeressMAN Dawson: Enclosed herewith is the balance of 
the responses to the committee’s questionnaire on administrative 
organization, procedure, and practice, dated November 19, 1956. The 
enclosed answers are in response to the questions appearing in parts 
III to IX, inclusive, of the questionnaire. 

This, together with the responses previously furnished to the com- 
mittee, completes our answers to the questionnaire. 

By direction of the Commission: 

JoHN C. Dorrrer, Chairman. 


Ill. SEPARATION OF FUNCTIONS 


1. (a) Authority for the exercise of executive (administrative) powers.— 
Statutory authority: The basic grant of executive powers to the 
Commission is contained in section 1 of the Communications Act (47 
U.S. C., see. 151). Seetion 1, in pertinent part, provides for the 
creation of the Commission, ‘“* * * which shall execute and enforce 
the provisions of this act.’”’ Additional administrative powers are 
conferred on the Commission by section 4 (f) (1) (47 U. 8. C., see. 
154 (f) (1)) (authority to appoint ns staff employees); section 
4 (f) (2) (47 U.S. C., sec. 154 (f) ( ) (authority for commissioners 
to appoint a legal and engineering pobre and secretary); section 
4 (g) (47 U.S. C., see. 154 (g)) (authority to make necessary expendi- 
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tures); and 4 (i) (47 U.S. C., see. 154 (i)) (authority to perform any 
and all acts necessary in the execution of the Commission’s functions). 

Authority under Executive orders for exercise of executive powers: 
Under Executive Order 10402, dated October 30, 1952 (17 F. R. 
retedt for enforcement of the convention for safety of life at sea 

(1948), the Department of State, Department of Treasury (Coast 
Guard), Department of Commerce (Weather Bureau) and the Com- 
mission are directed to cooperate and assist each other in carrying 
out the duties imposed by the convention, for the purpose of enforce- 
ment thereof. 

Under Executive Order 10450, dated April 27, 1953 (18 F. R. 2489), 
relating to security requirements of Government employment, the 
Commission is required to cooperate with the Civil Service Commis- 
sion for the purposes of implementing the Government’s employee 
security program. 

(b) Rulemaki ing powers assigned to the Commission.—Statutory 
authority: The various general and specific rulemaking powers of the 
Commission have been fully discussed in connection with our answer 
to question 1 (a) of part I, Rulemaking, supra. A description of 
those powers, together with the statutory authority therefor, is set 
out in that answer. 

Authority under executive order: Under section 1, 4, and 6 (b) of 
Executive Order 10312, dated December 10, 1951 (16 F. R. 12452), the 
Commission, in cooperation with the Secretary of Defense and the 
heads of other agencies involved, is authorized “* * * to issue appro- 
priate rules, regulations, orders, and instructions”’ to effect plans for 
minmizing the extent to which enemy aircraft can use radio signals as 
navigational aids. Under this authority, the Commission’s conelrad 
(control of electromagnetic radiation) program has been put into effect 
and rules governing the operation of radio stations during alert periods 
have been adopted. 

c Adjudicatory powers assigned to the Commission.—Statutory 
authority: The various powers conferred on the Commission to adjudi- 

cate proceedings within its jurisdiction have been fully discussed in 
connection with our answer to question 1 (a) of Part I1: Adjudication, 
supra. <A description of those powers, together with the statutory 
authority therefor, is set out in that answer. 

Authority under executive order: Under Executive Order 10530, 
dated May 10, 1954 (21 F. R. 2709), providing for the performance of 
certain functions vested in or subject to the approval of the President, 
the Commission is designated and empowered to exercise, without 
ratification or other action of the President, all authority vested in the 
President by the Submarine Cable Landing Act (47 U. S. C., sec. 
33-39), including the authority to issue, withhold, or revoke licenses 
to le and or operate submarine cables in the United States. Section 5 (a) 
of this Executive order conferring this power further provides that 
no such license shall be granted or revoked except upon obtaining 
approval of the Secretary of State and comments from any such other 
department or establishment of the Government as the Commission 
may deem necessary. 

2. Insofar as our rulemaking powers are concerned, the extent to 
which authority is delegated within our agency has been discussed in 
our answer to question 1 (c) of Part I: Rule making, supra. The 
extent to which adjudicatory powers are delegated has been discussed 
in our answer to question 1 (c), Adjudication, supra. 
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As to executive powers, necessarily the ministerial aspects of 
administration are delegated to organizational units within the Com- 
mission (principally to the Commission’s Office of Administration). 
However, the Commission does not delegate its power to decide 
matters of fundamental policy; such matters are personally decided 
by the Commission itself at executive sessions of its regular meetings. 

3. The Communications Act of 1934, as amended, confers broad 
investigative jurisdiction on the Federal Communication Commission. 

Section 4 (0) (47 U.S. C., see. 155 (e)) provides: 

For the purpose of obtaining effectiveness from the use of radio and wire 
communications in connection with safety of life and property, the Commission 


shall investigate and study all phases of the problem and the best methods of 
obtaining the cooperation and coordination of these systems. 


With respect to the regulation of common carriers under title IT 
of the act, section 218 (47 U.S. C., see. 218), provides as follows: 

Src. 218. The Commission may inquire into the management of the business 
of all carriers subject to this act, and shall keep itself informed as to the manner 
and method in which the same is conducted and as to technical developments and 
improvements in wire and radio communications and radio transmission of energy 
to the end that the benefits of new inventions and developments may be made 
available to the people of the United States. The Commission may obtain from 
such carriers and from persons directly or indirectly controlling or controlled by, 
or under direct and indirect common control with, such carriers full and complete 


information necessary to enable the Commission to perform the duties and carry 
out the objects for which it was created. 


Further with respect to all titles of the act, section 403 (47 U.S. C., 
sec. 403), provides: 


Sec. 403. The Commission shall have full authority and power at any time to 
institute an inquiry, on its own motion, in any case and as to any matter or thing 
concerning which complaint is authorized to be made, to or before the Commis- 
sion by any provision of this act, or concerning which any question may arise 
under any of the provisions of the act, or relating to the enforcement of any of 
the provisions of this act. The Commission shall have the same powers and 
authority to proceed with any inquiry instituted on its own motion as though it 
had been appealed to by complaint or petition under any of the provisions of this 
act, including the power to make and enforce any order or orders in the case, or 
relating to the matter or thing concerning which the inquiry is had, excepting 
orders for the payment of money. 

Additional investigative powers over oe carriers are conferred 
on us by section 215 of our act (47 U. S. C.) (power to investigate 
transactions of common carriers) and section 220 (j) (47 U.S. C., 
sec. 220 (j)) (power to investigate the need for legislation to harmonize 
further the powers of the Commission and State utility commissions 
over the forms for accounts and records and depreciation charges of 
common carriers). 

4. (a) Participation in hearings by employees performing investigative 
or prosecutory duties.—Section 409 (c) (3) of the Communications Act 
(47 U.S. C., sec. 409 (c) (3)) provides that “no person * * * engaged 
in the performance of investigative or prosecuting functions for the 
Commission, or in any litigation in any court in any case arising under 
this act, shall advise, consult, or participate in any case of adjudication 
(as defined in the Administrative Procedures Act) which has been 
designated for hearing by the Commission, except as a witness or 
counsel in public proceedings.” 

Therefore, under the terms of this provision of law, when Commis- 
sion employees who perform investigative or prosecuting functions 
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participate in formal or informal hearings, they participate either only 
as witnesses, or, if they perform prosecuting functions, they participate 
only in public proceedings. 

The circumstances for such participation include preparation for 
and prosecution of any investigatory proceeding which the Commis- 
sion deems necessary, such as suspension or revocation of license 
proceedings, prosecution of cease and desist proceedings before the 
Commission, etc. Where a proceeding has progressed to the prose- 
cutory stage, the Commission is represented, on the record, either by 
its General Counsel or employees of some other staff bureau (such as 
our Broadcast Bureau, or Common Carrier Bureau). 

(b) Participation by Commission employees in appeal from initial 
decisions.—Where one of the staff bureaus or the General Counsel has 
participated in an investigatory proceeding which has been heard, 
such bureau is entitled to file exceptions to the initial decision and to 
present oral argument thereon, just as any private party to the pro- 
ceeding. See section 409 (b) (47 U.S. C., see. 409 (b)). By the 
terms of section 409 (c) (2) (47 U.S. C., see. 409 (c) (2)), however, any 
staff bureau which has participated in the presentation or preparation 
for presentation of such cases before an examiner is precluded from 
making any additional presentation, except on notice and opportunity 
for all parties to participate. 

(c) Participation by staff employees in final decision.—Section 5 

c) of the Communications Act (47 U.S. C. , sec. 155 (c)) forbids any 
person other than a member of the Commission’s Office of Opinions 
and Review or the Commissioners’ personal assistants from partici- 
pating in the preparation of a final decision. Therefore, no employees 
who perform investigative or prosecuting functions participate in 
any way in the final stage of the decisional process. 

5. (a) Participation by chief executive officials in initiating investiga- 
tions.—The extent of the Commissioners’ personal participation in 
initiating investigation is, generally speaking, limited either to refer- 
ring problems to the staff for preliminary investigation to determine 
whether further formal proceedings are warranted and then ordering 
an investigation on the basis of the staff’s report, or to approving 
staff proposals which direct the Commission’s attention to need for 
instituting investigations. 

(6) Participation in conducting investigations.—The Commissioners 
do not personally participate in conducting investigations, because of 
the demands of other business on their time. The actual investigatory 
process is left to the staff, who report their findings and recommenda- 
tions to the Commission at one of its regular meetings and recommend 
to the Commission such action as they deem appropriate. 

(c) Participation in preparing cases for prosecution after investiga- 
tion.—The extent of personal participation by the Commissioners in 
preparing cases for prosecution after investigation is to study the 
staff’s recommendations, and, on the basis of such study, to order such 
prosecution as may be recommended, either on the basis recommended 
by the staff or on such other basis as the Commission itself may deem 
appropriate. 

(d) Participation in preliminary consultation and conference.-—Once 
prosecution has been ordered, the Commissioners do not, themselves, 
as a general rule, participate in preliminary consultations and con- 
ferences. Any prehearing consultations which would be deemed 
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necessary would be left to the hearing examiner. However, in one 
aspect of hearing procedures, there is personal participation by one 
of the Commissioners. This is in the case of matters which can 
properly be referred to the Commission’s motions Commissioner. 
In a rather broad sense, action by the motions Commissioner on 
matters heard by him would be tantamount to personal participation 
by a chief executive officer in preliminary (but more usually, inter- 
locutory) matters. 

(e) Participation in formal or informal hearings.—As an almost 
universal rule, the Commission itself does not personally participate 
in hearing the case itself. Of course, the Commission is not legally 
prec Juded from conducting the hearing itself; indeed, by the terms 
of section 409 (a) of the act (47 U. S. C. 409 (a)), adjudicatory 
proceedings designated for hearing can be held either before the 
Commission or its examiners. However, because of practical limita- 
tions on the Commissioners’ time, any hearings deemed necessary 
as the result of preliminary investigations are conducted before a 
hearing examiner. Thus, the extent of personal participation by the 
Commissioners in formal or informal hearings is limited to hearing 
oral argument on exceptions to the initial decision and then directing 
the Commission’s review staff to prepare an appropriate decision. 

6. Since the Commissioners themselves do not personally participate 
in either the investigative or prosecutory stages of proceedings before 
them, this question is largely inapplicable to our functions, As indi- 
cated previously, the extent of the Commissioners’ personal participa- 
tion in the investigative and prosecuting stages of a proceeding is 
limited either to ordering its staff to study problems which suggest the 
need for investigation and (in the event it is determined prosecution is 
necessary) hearing oral argument on exceptions to an initial decision. 

Once, however, a case has been designated for hearing, the various 
procedural safeguards discussed more fully in our answer to the next 
question come into play. 

7. (a) Use of independent review staff to review initial decisions — 
The Commission does have an independent review staff (its Office of 
Opinions and Review), which is provided for in section 5 (c) of the act 
(47 U.S. C., see. 155 (c)). By statute, this review staff is directly 
responsible to the Commission itself and is not part of any other 
organization unit or bureau. Its sole functions are to assist the Com- 
mission, in cases of adjudication which have been designated for hear- 
ing, by preparing a summary of evidence presented at hearings, by 
preparing, after an initial decision (but prior to oral argument), a 
compilation of the facts material to the exceptions and re plies filed by 
the parties, and by preparing for the Commission or any member ot 
members thereof, without recommendations and in accordance with 
specific directions from the Commission or such members, memoran- 
dums, opinions, decisions, and orders. 

(b)—-(e) Use of other bureaus or groups in review of initial decisions.— 
The Commission does not use the services of any other groups listed in 
subsections (6) to (e) of this question in the review of initial decisions. 
Moreover, under section 5, supra, it would appear that the Com- 
mission is, by statute, precluded from using any of these other groups 
to review initial decisions in the same sense that it uses the services of 
its review staff. 
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8. By statute, the Commission is permitted under section 309 (a), 
title 47, United States Code, section 309 (a), to grant any application 
for construction permits or a station license, or modification or renewal 
thereof, if upon examination of the same it determines that the public 
interest, convenience and necessity would be served by the granting 
thereof. The provisions of this section constitute authority to grant 
applications on an ex parte basis in appropriate circumstances. Of 
course, grants without hearing cannot be made where facts are in issue, 
or where more than one person timely applies for the same facility. 
Moreover, grants made without hearing remain subject to protest 
under section 309 (c), title 47, United States Code, section 309 (c). 

9. The provisions of section 409 (c) (1) of the act (47 U.S. C., see. 
409 (c) (1)) govern this situation. That section provides, in pertinent 
part, as follows: 

(c) (1) In any case of adjudication (as defined in the Administrative Procedure 
Act) which has been designated for a hearing by the Commission, no examiner 
conducting or participating in the conduct of such hearing shall, except to the 
extent required for the disposition of ex parte matters as authorized by law, con- 
sult any person (except another examiner participating in the conduct of such 
hearing) on any fact or question of law in issue, unless upon notice and opportunity 
for all parties to participate * * *. 

10. The amendment of section 409 of the Communications Act in 
1952 has superseded and modified section 5 (c) of the Administrative 
Procedure Act, insofar as our functions are concerned. Section 
409 (c) (1) (47 U.S. C., sec. 409 (c) (1)) provides that: 

* * * No examiner conducting or participating in the conduct of any such 
hearing shall advise or consult with the Commission or any member or employee 
of the Commission (except another examiner participating in the conduct of such 
hearing) with respect to the initial decision in the case or with respect to exceptions 
taken to the findings, rulings, or recommendations made in such case. 

Section 409 (d) of the act, (47 U. S. C., sec. 409 (d)) specifically 
provides for supersedure of the Administrative Procedure Act in this 
respect 

Therefore in light of this provision of the Communications Act, the 
proviso in sec tion 5 (ec) of the Administrative Procedure Act hy no 
applicability to us. 

11. With respect to the first part of this question, the complete 
record of an adjudicatory proceeding is made available to the Com- 
mission’s Office of Opinions and Review. This record includes all 
applications, pleadings, briefs and other documents filed by the parties, 
and an official transcript of the hearing record. This same record is, 
of course, equally available to any Commissioner participating in 
deciding the case, or to his authorized assistants. 

As to providing the final adjudicating officials (in this case, the 
Commissioners themselves) with a précis of the views of opposing 
parties, section 5 (c) of the Communications Act provides, inter alia, 
that upon direction to do so, either by the Commission or an individ- 
ual member or members thereof, the review staff shall prepare ‘‘* * 

a compilation of the facts material to the exceptions and replies filed 
thereto by the parties.’ 
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IV. Inspection or ReEcorps 


Applications for operating authority —This category would include 
all types of applications filed by persons seeking construction permits, 
station licenses, or modifications or renewals thereof, together with 
any supporting data or exhibits required by the Commission’s rules. 

Petitions requesting institution of certain proceedings, and com- 
plaints. —This category would include all petitions requesting the 
(‘ommission to institute certain types of proceedings (such as a peti- 
tion to designate an application for hearing under sec. 309 (c), 47 
U.S. C., see. 309 (c), the “‘protest”’ procedure of the act, or a petition 
to order a station licensee to afford a legally qualified candidate for 
public office equal opportunity in the use of broadcast facilities, or a 
complaint filed under sec. 208 of the act, 47 U.S. C., sec. 208, complain- 
ing of common carrier violation of law.) 

Miscellaneous pleadings and exhibits filed during the course of a 
hearing.—This category would include all types of motions, miscella- 
neous petitions, briefs, written exhibits, exceptions to initial decisions 
or statements in support thereof, etc., filed in rulemaking or adjudica- 
tory proceedings. 

Informal complaints or documents regarding the radio or television 
stations.—This category includes informal letters from members of 
the public at large, objecting to, or approving of, the manner in which 
a station is being operated, or resolutions of civic or municipal groups. 

Applications for admission to practice before the Commission.—This 
category would include only the applications of attorneys seeking to 
be admitted to practice before the Commission. 

2. Reports or documents required to be filed by carriers under title IT 
of the Communications Act.—Section 203 (a) of the act (47 U.S. C., 
sec, 203 (a)), requires common carriers to file tariffs or schedules of 
charges for their services. The statutory provision is as follows: 





Sec. 203. (a) Every common carrier, except connecting carriers, shall, within 
such reasonable time as the Commission shall designate, file with the Commission 
and print and keep open for public inspection schedules showing all charges for 
itself and its connecting carriers for interstate and foreign wire or radio com- 
munication between the different points on its own system, and between points on 
its own system and points on the system of its connecting earriers or points on the 
system of any other carrier subject to this Act when a through route has been 
established, whether such charges are joint or separate, and showing the classi- 
fications, practices, and regulations affecting such charges * * *, 


Section 211 (a) of the act (47 U.S.C., sec. 211 (a)), provides for the 
filing of certain contracts. The statutory provision is as follows: 

Sec. 211. (a) Every carrier subject to this Act shall file with the Commission 
copies of all contracts, agreements, or arrangements with other carriers, or with 


common carriers not subject to the provisions of this Act, in relation to any traffic 
affected by the provisions of this Act to which it may be a party.” 


Section 213 (b) of the act (47 U.S. C., see. 213 (b)) authorizes the 
Commission to require any carrier to file an inventory or any or all 
of the property used in its business. The statutory provision is as 
follows: 

Sec. 213 (b). The Commission may at any time require any such carrier to 
file with the Commission an inventory of all or of any part of the property owned 
or used by said carrier, which inventory shall show the units of said property 
classified in such detail, and in such manner, as the Commission shall direct, and 
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shall show the estimated cost of reproduction new of said units, and their repro- 
duction cost new less depreciation, as of such date as the Commission may direct; 
and such earrier shall file such inventory within such reasonable time as the Com- 
mission by order shall require. 


Section 213 (c) of the act (47 U.S. C., see. 213 (c)), authorizes the 
Commission to require carriers to file a statement showing the original 
cost of any or all property dedicated to public use. The statutory 
provision is as follows: 


Sec. 213 (ec). The Commission may at any time require any such carrier to 
file with the Commission a statement showing the original cost at the time of 
dedication to the public use of all or of any part of the property owned or used 
by said carrier. For the showing of such original cost said property shall be 
classified, and the original cost shall be defined, in such manner as the Commission 
may prescribe; and if any part of such cost cannot be determined shall be reported 
to the Commission; and, if the Commission shall so direct, the original cost 
thereof shall be estimated in such manner as the Commission may prescribe. If 
the carrier owning the property at the time such original cost is reported shall 
have paid more or less than the original cost to acquire the same, the amount of 
such cost of acquisition, and any facts which the Commission may require in 
connection therewith, shall be reported with such original cost. The report 
made by a carrier under this paragraph shall show the source or sources from 
which the original cost reported was obtained, and such other information as to 
the manner in which the report was prepared, as the Commission shall require. 


Section 219 (a) of the act (47 U.S. C., see. 219 (a)), authorizes the 
Commission to require any carrier to file certain annual and other 
reports. The statutory provision is as follows: 


Sec. 219 (a). The Commission is authorized to require annual reports under 
oath from all carriers subject to this Act, and from persons directly or indirectly 
controlling or controlled by, or under direct or indirect common control with, any 
such earrier, to prescribe the manner in which such reports shall be made, and to 
require from such persons specific answers to all questions upon which the Com- 
mission may need information. Except as otherwise required by the Commission, 
such annual reports shall show in detail the amount of capital stock issued, the 
amount and privileges of each class of stock, the amounts paid therefor, and the 
manner of payment for the same; the dividends paid and the surplus fund, if 
any; the number of stockholders (and the names of the thirty largest holders of each 
class of stock and the amount held by each); the funded and floating debts and 
the interest paid thereon; the cost and value of the carrier’s property, franchises, 
and equipment; the number of employees and the salaries paid each class; the 
names of all officers and directors, and the amount of salary, bonus, and all other 
compensation paid to each; the amounts expended for improvements each year, 
how expended, and the character of such improvements; the earnings and receipts 
from each branch of business and from all sources; the operating and other ex- 
penses; the balances of profit and loss; and a complete exhibit of the financial 
operations of the carrier each year, including an annual balance sheet. Such 
reports shall also contain such information in relation to charges or regulations 
concerning charges, or agreements, arrangements, or contracts affecting the same, 
as the Commission may require. 


Section 413 of the act (47 U.S. C., see. 413), requires all common 
carriers subject to the Communications Act to designate in writing 
an agent in the District of Columbia, upon whom service of process 
and other papers can be made, and to file that designation (and any 
changes thereto) with the Commission. The statutory provision is as 
follows: 

Sec. 413. It shall be the duty of every carrier subject to this Act, within sixty 
days after the taking effect of this Act, to designate in writing an agent in the 
District of Columbia, upon whom service of all notices and process and all orders, 
decisions, and requirements of the Commission may be made for and on behalf of 


said carrier in any proceeding or suit pending before the Commission, and to file 
such designation [and any changes thereto] in the office of the Secretary. * * *”’ 
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It will be noted that some of these statutes require reports to be 
filed periodically, while others require reports to be filed only when 
spec ified changes have occurred in a ecarrier’s status or tariffs. 

The implementing rules which the Cvemmninbich has adopted to 
govern the data sought by these reports are exhaustive, and it would 
serve no useful purpose to set them out in full here. However, the 
various reports required of common carriers and the information re- 
quested in a h reports are set forth in full in sections 1.541 to 1.560 of 
our rules (47 F. R., see. 1.541-1.560). 

Reports or dove required to be filed by radio station licensees.— 
Title III of the Communications Act, which governs the licensing of 
radio and television stations, makes no specific provision for the filing 
of periodic or other reports by licensees. However, under our rule- 
making powers, which have been fully discussed and listed in our 
answer to question 1 (a) of part I of this questionnaire, supra, the Com- 
mission has adopted rules which requires the filing of certain docu- 
ments or reports, either on a periodic basis or on the occurrence of 
specified changes in a licensee’s status. 

The various reports required to be filed by broadcast licensees are 
listed in sections 1.341—1.347 of our rules (47 C. F. R., sees. 1.341- 
1.347). Because of the detailed information sought by these rules, it 
would serve no useful purpose to set them out in full. However, a 
brief description of these rules follows. 

Financial reports.—Section 1.341 (47 C. F. R., see. 1.341), requires 
licensees and permittees of broadcast (AM, FM, television, and inter- 
national) stations to file an annual statement of broadcast revenue 
and expense statements for the preceding year, together with a state- 
ment as to investment in sainaiite broadcast property as of December 
31 of such calendar year. 

Filing of contracts.—Section 1.342 (47 C. F. R., sec. 1.342), sets forth 
detailed rules requiring broadcast licensees to file within 30 days of the 
execution thereof, copies of specified contracts, instruments, and 
documents, together with any amendments, supplements and cancella- 
tions. These rules cover network affiliation contracts, contracts re- 
lating to present or future ownership of interests in a station, mortgage 
or loan agreements restricting a licensee’s freedom of operation, 
agreements affee ting changes in corporate management, agreements 
relating to “time sales” or to the providing of ‘functional’? music 
(i. e., such as Muzak), and contracts relating to the use of managerial 
personnel other than corporate officers. 

Ownership reports. —Section 1.343 (47 C. F. R., see. 1.343), requires 
licensees of broadcast stations to file an ownership report upon 
application for renewal of licenses (i. e., every third year). 

Reports in connection with certain fixed public radio service 
operations and the operation of international and coastal radio 
telegraph carriers.—Sections 1.346 and 1.347 (47 C. F. R., sees. 
1.346 and 1.347), respectively require the filing of specified periodic 
reports by licensees who provide certain fixed public radio services, 

licensees who are engaged in operating international or coastal 
radiotelegraphic services. 

It should finally be noted that in certain instances, where a person 
seeks operating authority or changes in the terms thereof, an appli- 
cation must be filed. Such applications have been treated in our 
answers to these questions as voluntary filings of parties, since strictly 
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speaking, a person seeking operating authority elects to apply for the 
same. However, once a person elects to file for operating authority, 
then of course he subjects himself to the requirements of supplying 
all documents or information the Commission may require. For 
example, where an application has been filed for radio fac dition and a 
voluntary dismissal of the same is subsequently requested, the appli- 
cant is required by section 1.366 of our rules (47 C. F. R., sec. 1.366) to 
accompany his petition for dismissal with an affidavit stating whether 
or not consideration has been promised or received in connection 
with the filing request for dismissal. 

3. All applications for radio or wire-communications facilities, docu- 
ments, pleadings, hearing transcripts and other papers filed in rule- 
making or adjudicatory proceedings are open for inspection in the 
Commission’s public reference room of our Dockets Division. Simi- 
larly, copies of all copies of tariffs, contracts, or other reports of com- 
mon carriers are by law, section 412 (47 U.S. C., sec. 412), declared to 
be public records and are available for public inspection. Docu- 
ments or reports filed with the Commission which are not available 
for public inspection are discussed in our answer to question 8, infra. 

4. The Commission regularly releases and makes available in its 
Office of Reports and Information public notices which announce the 
filing of (a) petitions for rulemaking, (6) broadcast applications 
tendered for filing and broadcast applications accepted for filing, 
(c) common carrier applications that are of interest to the industry 
and public, and (d) applications filed for safety and special radio 
services that are of interest to the industry and the public. 

5. Our practices for making public information accessible to inter- 
ested members of the public have been discussed in detail in our answer 
to question 32 in Part Il: Adjudication, supra. 

The public notices mentioned in that answer include not only 
announcements of the matters referred to in question 4 of this part, 
but also the action ultimately taken on the same. These public 
notices further cover action taken by the Commission en banc, by 
the Motions Commissioner, by hearing examiners, and by operating 
bureaus and other staff units. 

In addition, the Commission issues fact sheets, primers, and bulle- 
tins explaining certain facets of our operations as well as special release 
on matters of significant interest to business or the public. 

These notices are publicly released daily at 11 a. m. and 3 p. m., 
but releases and other information are available throughout the w ork- 
ing day at our Office of Reports and Information. Finally, printed 
copies of our rules and regulation, and annual and other reports are 
made available through purchase from the Government Printing 
Office. 

6. Our procedures for announcing the filing of applications are the 
same as those set forth in our answer to question 4, supra, of this part 
of the questionnaire. 

The final votes of individual Commissioners on decisions or 
deiate which are publicly announced are not only available for public 
inspection, but are also set forth both in the public notices of action 
taken and in the heading of decisions and reports. The votes of 
Commissioners dissenting ‘tr om or concurring in the majority vote are 
also listed. 

8. Under the authority conferred by section 412 of the act (47 
U.S. C. 412) and our implementing rule thereunder, section 0.406 (b) 








SURVEY OF ORGANIZATION, PROCEDURE, AND PRACTICE 1317 


(47 C. F. R., sec. 0.406 (b)), contracts, agreements, and arrangements 
between carriers relating to foreign wire or radio communications are 
not available for public inspection once the Commission finds, under 
section 402, supra, that making such contracts open to inspection 
would not be in the public interest and that disclosure of their terms 
would place domestic carriers at a competitive disadvantage with 
foreign carriers. 

Under section 0.406 (c) of our rules (47 C. F. R., sec. 0.406 (c)) 
annual financial statements filed by station licensees and the network 
affiliation contracts of station licensees are not available for public 
inspection. As a matter of practice, information in this category is 
made available for inspection only if the licensees supplying such 
information consent to its inspection, or use it in such manner incon- 
sistent with a desire to have the aura of confidentiality continue, as 
by the use of this data in applications or hearings. Pursuant to the 
terms of this same subsection of the rules, the Commission, either on 
its own motion or on the motion of en applicant, licensee, or permittee, 
and for good cause shown, can designate any material, documents, or 
exhibits filed in enlensials tendered under title II or III of the act 
as “not for public inspection.” 

Finally, under the final sentence of subsection 4 (j) of the act (47 
U.S. C., see. 154 (j)) the Commission “* * * is authorized to withhold 
publication of records or proceedings containing secret information 
affecting the national defense,” a provision of law which empowers 
the Commission to make such information unavailable for public 
inspection. 

9. The Commission is of the opinion that the categories of informa- 
tion discussed in our answer to the previous question and which are 
now unavailable for public inspection should continue to remain so, 
beth on the authority of the congressional policy expressed in section 
112 of the act (47 U.S. C., see. 412), and on the authority of title 18, 
United States Code, section 1905, which is a clear expression on the 
part of Congress that certain confidential business data supplied to the 
Government shall not be made public, without the consent of the 
persons supplying the same. 


V. WorKLOAD AND STAFFING PROBLEMS 


1. Workload and backlog of adjudicatory proceedings —The backlog, 
as of October 1, 1956, ot adjudicatory proceedings which had been 
designated for hearing has been discussed in our answer to question 
30 of Part 11: Adjudication, supra. As pointed out previously, the 
blanket figure in that answer include only adjudicatory proceedings 
which had been designated for hearing. They do not reflect either 
adjudicatory cases which were still being processed prior to hearing or 
pending proceeidngs which could ultimately be granted without a 
hearing. 

While for some years prior to October 1, 1956, the Commission 
had an extensive backlog of pending apelcatiiea for television chan- 
nels, which had accrued as a result of the 1948-52 “freeze” on the 
processing of television applications, the bulk of this backlog had been 
eliminate d as of October 1, 1956. 

Unfortunately, we have no detailed statistical breakdown of the 
backlog of cases involving each of the various adjudicatory powers 
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listed in our answer to question 1 (a) of Part II: Adjudication, supra. 
For the most part, insofar as the bulk of our various adjudic atory 
powers are concerned, there is no longer any substantial backlog of 
cases. Whatever backlog still remains consists mainly of contested 
adjudicatory proceedings involving applications for television or 
radio stations under title III of the Communications Act, or of grants 
for radio or television facilities Which have been protested under 
section 309 (c) of our act (47 U.S. C., see. 309 (e)). 

Workload and backlog of Fa ing proceedings.—Chiefly because 
more of the Commission’s time is devoted to adjudicatory functions 
than to rulemaking functions (the estimated division of time appears 
in our answer to question 29 of Part II: Adjudication, supra), our back- 
log of rulemaking proceedings is less estensive than that of adjudica- 
tory cases. 

By and large, the Commission is operating on a fairly current basis, 
insofar as our rulemaking functions are concerned. It is true, of 
course, that we still have before us certain rulemaking proceedings 
(such as the clear channel proceedings, docket No. 6741, or the day- 
time skywave proceedings, docket No. 8333) which have been pending 
for a considerable length of time. The duration of these proceedings, 
however, is explicable principally on the ground that they involve 
subject matter of considerable complexity. 

At the present time, the principal rulemaking proceedings of major 
significance still before us are the clear-channel proce edings (docket 
No. 6741); the daytime sky-wave proceedings (docket No. 8333) ; 
subscription television (docket No. 11,279); our proposed revision of 
our rules of practice a procedure (docket No. 11,846); the split- 
channel proceeding (dockets Nos. 11,959 and 11,990—11,995, inclusive) ; 
the microwave, or inquiry into allocation problems above 890 mega- 
cycles, proceeding (docket No. 11,866); the inquiry into allocation 
problems in the 25-890 megacycle band (dockets Nos. 11,997 and 
11,253); the Mississippi River marine communications system pro- 
ceeding (docket No. 11,374); and the incidental and restricted radia- 
tion devices proceeding (docket No. 9288). 

There are, of course, other rulemaking proceedings still pending 
before us, but they are of less significance than the proceedings men- 
tioned above. This latter class of lesser proceedings would “include 
rulemaking for the eaten or amendment of procedural or substan- 
tive rules, or rules for the amendment of the table of assignments 
governing the allocation of television channels. 


Majer steps in the adjudicatory process, and estimated time required for 
each step 


2. (1) Initiation of proceedings.—-The various methods for institut- 


ing adjudicatory proceedings have been discussed fully in connection 
with our answer to questions 3 (c) (1) and (IT) of Part IT: Adjudi- 
cation, supra. These methods include the filing of an application for 
operating authority, or renewal or modification thereof; the filing of 
a ‘compl: aint or petition by a private party, such as a complaint directed 
against & common carrier or @ a" reques sting that a broadcast 
licensee be directed to afford a legally qualified candidate for public 
office equal opportunity in the use of its fac ilities; or the institution 
of a proceeding by the Commission, sua sponte, such as institution of 
proceeding s to revoke or suspend an outstanding license, or a cease- 
and-desist proces ding. 
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Since initiation of a proceeding marks the beginning of the adjudi- 
catory process, there is, strictly speaking, no lapse of time between 
this initial stage and any steps preceding it, except in the sense that 
the parties have, naturally, spent time in preparing their application 
or complaints, or in the sense that the Commission’s staff has spent 
time in preliminary investigation prior to the Commission’s initiating 
a proceeding. This preliminary preparation is so variable in duration 
that any estimate of the time spent therein would not be meaningful. 

(2) Prehearing processing.—In the case of applications for operating 
authority, applications filed are preliminarily examined by the appro- 
priate staff bureau of the Commission (e. g., the Common Carrier 
Bureau, the Broadcast Bureau, or the Safety and Special Radio 
Services Bureau) to see that all data and information required of an 
applicant have been supplied. If, for any reason, the application is 
defective, the Commission sends a so-called McFarland letter to the 
applicant, as required by section 309 (b) of our act (47 U.S. C., 

sec. 309 (b)). This letter sets out any deficiencies in the application 

and also requests the applicant to furnish any additional data which 
the Commission may deem necessary to a full consideration of the 
application. Then, upon examination of the application and all 
replies received to McFarland letters, the Commission either grants 
the application without hearing or designates it for hearing. (Of 
course, in some instances, such as where two or more applicants apply 
for a facility which can be granted only to one, a hearing is necessary 
even if the applications are in order.) 

If, for any reason, the Commission initially determines that a hear- 
ing is required, or subsequently so determines on the basis of a valid 
protest filed under sec. 309 (c) of our act (47 U.S. C., sec. 309 (c)), 
the application is then designated for hearing on such issues as the 
Commission may specify. 

In the case of adjudicatory proceedings which are commenced by 
the filing of petitions or complaints by private parties, the Commis- 
sion, after e: xamining such petitions or complaints and any pleadings 
responsive thereto, makes a determination as to whether a ieedadens 
is necessary. 

As to adjudicatory proceedings instituted on the Commission’s own 
motion, such as cease-and-desist proceedings or a proceeding to revoke 
or suspend an outstanding license, the Commission is required, by 
statute, to issue a show-cause order and to allow a certain time for 
the person on whom such an order has been served to respond thereto. 
(The statutory requirements on this point have been discussed fully 
in our answer to question 3 (II) (c) and (d), Part Il: Adjudication, 
supra). 

The time necessary for this prehearing processing of applications, 
petitions, complaints, or answers to show-cause orders is, of necessity, 
a highly variable period. This period may be only a matter of several 
weeks. On the other hand, if an applic ation or petition presents issues 
of sufficient complexity, the prehearing processing may take as long 
as several months. We would estimate that the lapse of time involved 
in processing of applications for operating authority is generally 
several months, while in the case of petitions and complaints request- 
ing the institution of adjudicatory proceedings, the lapse of time is 
considerably less. Of course, insofar as the consideration of protests 
under section 309 (c) (47 U.S. C., see. 309 (¢)) is concerned, by statute, 
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the threshold question of whether the protest is valid must be decided 
within 30 days. 

(3) Hearing stage-——Assuming that a hearing is necessary, the next 
stage of the adjudicatory process is the hearing stage. Once it has 
been decided, for any reason, that a case can be disposed of only after 
hearing, the Commission designates the case for hearing on appropriate 
issues and then refers it to the Office of Hen wring Examiners for assign- 
ment by the Chief Hearing Examiner to one of our examiners. (As 
mentioned in our answer to questions 25 and 26 (a), Part IL: Adjudi- 
cation, supra, for all practical purposes, all adjudicatory cases — 
have been designated for hearing are first heard by a hearing examiner. 

After designation for hearing, - prior to the hearing proper, sienaky 
filed motions to change, amend, or supplement the hearing issues are 
considered. Also, prior to the oa aring proper, a prehearing conference 
is held before the examiner, under the rules and procedures which 
have been discussed in our answer to question ; 3 (g) I and II, Part II: 
Adjudication, supra. The purpose of this prehearing conference is, 
insofar as possible, to simplify the issues and arrive at agreements for 
the elimination of unnecessary evidence or documents. 

At the hearing proper, the examiner receives all relevant oral and 
documentary evidence and presides over the conduct of the hearing 
itself. Upon conclusion of the hearing, the parties and other interested 
persons who have participated (such as intervenors) file proposed 
findings of fact and conclusions of law, together with any supporting 
briefs they may wish to file or which the examiner may have ordered 
to be filed. After the filing of the proposed findings and conclusions, 
the examiner then issues an initial decision, based on the whole record 
before him. 

Here, again, the lapsed time which ensues between the time a case 
is designated for hearing and the issuance of an initial decision is 
highly variable and would depend on a ‘multitude of factors, such as 
the complexity of the issues, the length of the record, interlocutory 
appeals to the Commission, the workload of the examiner, ete. While 
we have no accurate data on the time required for this stage of the 
adjudicatory process, as indicated in our answer to question 28 (bd), 
Part I: pm PC supra, the average time a case was before an 
examiner (as of October 1, 1956), from the time it was designated for 
hearing until issuance of an initia I decision, was 8 months. 

(4) Posthearing siage-—Upon the issuance of a final decision, that 
decision becomes effective, by its terms, within a stated time, unless 
a timely appeal is taken to the Commission. An appeal to the Com 
mission from any of our adjudicatory proceedings which have been 
heard before an examiner is taken by filing exceptions to the initial 
decision. After all exceptions to the initis 1 decision (as well as any 
statements in support of the initial decision, a practice permitted 
under our rules) have been filed, oral argument on the exceptions is 
heard by the Commission. After the Commission has heard oral 
argument, it iaked the case under advisement and directs its review 
staff to write an appropriate decision. Upon release of any dé oe 
in an adjudicatory proceeding, parties or persons aggrieved ¢ * ad- 
versely affected by the decision can then petition the Commission for 
rehearing, under section 405 of the Communications Act (47 U.S.C 
sec. 405). 

On the basis of our answer to question 28 (c), Part Ii: Adjudication, 
supra, we would estimate that, as of October 1, 1956, the average time 
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elapsing between the time an initial decision was filed and the filing 
of a final decision by the Commission was 9.7 months. 


Major steps in the rulemaking process, and estimated time required for 
each step 

(1) Consideration of whether rulemaking should be instituted —The 
initial step in the rulemaking process is consideration of the threshold 
question of whether or not rulemaking proceedings for the adoption 
or amendment of rules should be instituted. In the case of rulemaking 
proceedings instituted on the Commission’s own motion, this basic 
question is considered by the appropriate bureaus of f the Commis- 
sion’s staff (either on their own initiative or on the basis of directions 
from the Commission), who then recommend to the Commission 
whether or not a notice of proposed rulemaking should be issued. In 
the case of rulemaking proceeding initiated on the request of a private 
party, this preliminary consideration is by way of the filing of a petition 
requesting rulemaking. 

As with adjudicators ’ proceedings, the time required for this pre- 
liminary consideration is so variable that it is difficult to make a 
meaningful estimate. However, where the Commission’s staff has 
given preliminary consideration as to whether a rulemaking proceeding 
should be instituted, the time required for this stage is several months, 
depending upon the complexity of the issues involved. 

(2) Issuance of notice of proposed rule making and submission of 
views.—In cases where notice and public procedure s are required by 
statute, once the Commission decides to initiate rulemaking proce ed 
ings, an appropriate notice of proposed rulemaking is issued and 
2 iblished in the Federal Register. Any person who can show a reason- 

ible basis of his participation in the proceeding and who desires to 
participate therein is invited to submit his written views, comments, 
and data in support of such views. After the time for filing comments 
and reply comments (which may either support or oppose adoption 
of the proposed rules, or proposed their adoption on a modified basis) 
has expired, the Commission staff prepares an agenda a m setting 
the major contentions of the parties who participated i the rule 
making, and recommending adoption of the rules as origins ly proposed 
or on some modified basis. The Commission then adopts or rejects 
the proposed rules at one of its regular meetings. If adopted, the 
rules are published in the Federal Register. 

Where notice and public procedures in rulemaking are required 
anywhere from sever: al months to a year or more lapses between the 
initial notice of proposed rulemaking and final issuance of the rules. 
This period, of course, varies greatly with the nature of the rules 
under consideration; that is, whether only a single rule is being con- 
sidered, or a whole code eee Naturally also, the time required 
is substantially longer where there is a statutory requirement that 
rules be ade »pted only after an opportunity for a hearing on the record, 
or where public procedures are had. 

Where there is no requirement of notice and public participation 
and the Commission has not deemed it necessary to allow such 
participation, the Commission’s own staff prepares appropriate rules 
and recommends their adoption to the Commission. In this situation, 
generally speaking, considerably less time is required for this stage 
of the proceeding. Oridinarily, from one to several months would be 
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required in this situation, with more time elapsing where rules of 
sufficient complexity or number are under consideration. 


Longest and shortest adjudicatory and rulemaking proceedings in 1955 
and 1956 

(1) Longest and shortest adjudicatory proceedings.—During the period 
in question, the Commission had before it several adjudicator; V 
proceedings which had been designated for hearing prior to 1955 and 
which were still pending and undec ided as of the end of 1956. These 
cases, which were relatively few in number, represented the few 
remaining contested adjudicatory proceedings for television channels 
in major cities of the United States, such as St. Louis, Pittsburgh, ete. 

There are several reasons for the duration of these proc eedings. In 
part, the length of time they were before the Commission was “due to 
the fact they were part of the backlog of cases which resulted from the 
1948-52 freeze on the processing of television applications. Moreover, 
under existing judicial doctrines, where there are two or more com- 
peting qualified applications for a single facility, the Commission is 
required by judicial decision to hold a comparative hearing in order 
to elect the best qualified applicant, ee Broadcasting Co. v. 
Federal Communications Commission (85 U.S. App. D. C. 40, 175 
2d 351) which full evidentiary hearing must meet the statutory require- 
ments of section 309 (b) of the Communications Act (47 U.S. C., sec. 
309 (b)). It is customary in such comparative hearings, especially 
in closely contested cases, for the applicants to advance numerous 
claims of superiority, the hearing and decision of which understandably 
is time consuming. Additionally, it is not uncommon for counsel for 
the applicants themselves to request extensions of time for the filing 
of various pleadings, such as proposed findings and conclusions, or 
exceptions to the initial decision, which again adds to the time required 
before a final decision can be reached. 

We would estimate that the usual time required for deciding such a 
comparative hearing is approximately 18 months. 

As to the shortest adjudicatory proceeding before us in 1955 and 
1956, while we have no accurate statistical data, undoubtedly our 
shortest adjudicatory proceedings are those involving controversies 
arising under section 315 of our act (47 U.S. C., see. 315) which governs 
a station’s obligation to afford all legally qualified candidates for the 
same public office equal opportunity in the use of station facilities. 
It is quite common, during periods immediately preceding primary or 
general elections, for controversies to arise as to whether or not section 
315, supra, is applicable to a given state of facts. Where the facts 
are clear and undisputed, the Commission ‘‘adjudicates’”’ such contro- 
versies, on the basis of a letter or telegram, in relatively short periods, 
sometimes within 48 to 72 hours from the time a request for equal 
time is referred to us. Such adjudications do not, of course, involve 
formal hearings, but still, to the extent that they involve application 
of existing law and policy to a controversy and disposition of that 
controversy on the basis of such law, they would appear to be adjudi- 
cations. 

The reasons permitting quick disposition of such controversies are 
that often, facts in such cases are undisputed, and moreover, as a 
matter of practical necessity, since time is often of the utmost essence 
in deciding claims under section 315 in order to afford a claimant an 
effective remedy, the Commission must act quickly. Of course, 
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where facts are in issue, the Commission must write or wire the parties 
for additional data before disposing of a section 315 controversy. 

The usual time elapsed in disposing of controversies in this category 
is anywhere from 10 days to 2 weeks, where it is clear from the face 
of the request that time is not a critical factor. 

(2) Rulemaking proceedings.—During the period in question, the 
Commission had before it certain rulemaking proceedings which had 
been instituted prior to 1955 and were still pending at the end of 1956. 
The clear channel and daytime skywave proceedings mentioned in 
our answer to question 1 of Part V: Workload and Staffing Patterns, 
supra, are two of such proceedings. As to proceedings actually 
started in 1955, the subscription television rulemaking proceeding, 
also mentioned in question 1 of the same part, was instituted in Feb- 
ruary 10, 1955, and is still undecided. 

The reasons for the duration of the clear channel and daytime 
skywave proceedings is that they involve subject matter of great 
complexity. Moreover, touching as they do on problems of frequency 
allocation and the ‘rights’ of existing users of various portions of the 
radio spectrum, they bring into play the requirements for a hearing 
on the record specified in sections 303 (f) (47 U.S. C., see. 303 (f)) and 
section 316 of the Communications Act (4 U.S. C., sec. 316), which 
requires a hearing prior to adoption of rules which have the effect of 
modifying existing license rights. 

The rulemaking proceeding to decide whether or not subscription 
television should be authorized involves different considerations. In 
this proceeding, the Commission must still decide issues raised by the 
participants therein, involving major legal questions as to our juris- 
diction to authorize subscription television, as well as extremely com- 
plicated and conflicting factual data bearing both on the economic 
feasibility of such service and the extent to which authorization of 
such service would run counter to the traditional forms of “free,” 
advertiser-sponsored broadcasts now available to the public. 

It is difficult to estimate the “usual” time elapsed for similar pro- 
ceedings, inasmuch as the rulemaking proceedings mentioned here are 
in many respects unique. Therefore, a comparison in terms of the 
average time required for an ordinary rulemaking proceeding is not 
very meaningful. However, the “usual” time required for compli- 
cated rulemaking proceedings which are of major signific ance to the 
industry as a whole is several years, and where frequency allocation 
problems are involved (which require an intricate adjustment of the 
rights of the various classes of persons using the radio spectrum), the 
time required may be well in excess of 5 to 6 years. 

3. During 1955 and 1956, a total of 261 rulemaking proceedings 
were started. Of this total, 188 were both started and completed 
during 2 years in question, while the remaining 73 were started during 
this time but were still pending after December 31, 1956. 

During the same period, 388 adjudicatory proceedings were docketed 
for hearing. Of this total, 272 were both started and completed in 
1955 and 1956, while 116 were started either in 1955 or 1956, but were 
still undecided after December 31, 1956. 

[t should be noted that the statistics regarding rulemaking reflect 
only proceedings in which a notice of proposed rulemaking was issued, 
while as to adjuc dicatory proceedings, they reflect only cases which 
were ultimately designated for hearing. Our reason for supplying 
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only this limited data in response to this question is that the only 
readily advailable statistical data we have is with respect to docketed 
procee dings, that is, rulemaking in which a notice of proposed rule- 
making was issued, or adjudicatory proceedings which were desig- 
nated (hene e docketed) for hearing. 

While these figures respresent a fairly accurate count of rulemaking 
proceedings (except that they do not include rulemaking in w hich 
notice and public procedures were not required), the total number of 
adjudicatory proce eedings started and completed in 1955 and 1956 
would be substantially higher. This is because a large number of our 
adjudicatory proc eedings, such as those involving license renewals 
which do not require a hearing, are never designated for hearing. 
However, the figures given do represent adjudicatory proceedings of 
se fo signific ance and include all cases in which a hearing was held. 

(1) Procedures adopted in the past 5 years to expedite rulemaking.— 
In ‘the past, we have had no formal body of rules governing the pro- 
cedures to be followed in rulemaking. However, our current rule- 
making proceeding in docket No. 11846, which looks toward an overall 
revision of our procedural rules, contains express rules (proposed 
sec. 1.202—1.222) governing the procedure to be followed in rule- 
making cases. 

Insofar as expedit ting rulemaking proceeding is concerned, the most 
important proposal of these new rules is the proposal to limit the 
pleadings which can be filed in rulemaking proceedings to comments 
on the proposed rules, and replies to such comments (proposed subsecs. 
1.204 (a) and (b)), and oppositions, and replies to such oppositions, 
to petitions for reconsideration of Commission orders adopting rules 
(proposed subsees. 1.220 (a) and (b)). The only circumstances under 
which pleadings other than these specified above could be filed would 
be where the Commission has directed the filing of additional pleadings, 
or where it has permitted the filing of the same on the basis of a peti- 
tion showing good cause. (Proposed subsecs. 1.204 (c) and 1.220 (c)). 

The background of this particular limitation is that it has been our 
experience that where participants in rulemaking are permitted to file 
pleadings without limitation, such loose procedures generally lead to 
unduly protracting rulemakir ng pea. 

(2) Procedures adopted in the past 5 years to expedite adjudicatory 
functions.—In connection with our answer to question 21 of part IJ, 
Adjudication, supra, we have already discussed spevialized procedural 
steps which have been adopted in the past to improve or expedite our 
adjudicatory functions. Some of these procedural steps were de- 
veloped more than 5 years ago. Those which were either adopted or 
amended within the past 5 years are our procedures governing the 
filing of repetitious applications, discussed in answer 21 (1); our rules 
limiting the length of pleadings which may be filed in certain cases, 
21 (4); our prehearing confe rence rules, 21 (5); our rules providing for 
prehearing exchange of exhibits, 21 (6); and our procedures for deter- 
mining statutory qualifications of applicants prior to hesring, 21 (9). 

The background of these procedures is either self-evident from the 
rule adopted or has already been discussed in our answer t: question 
21, supra. 

In addition, within the past 5 years, the Commission has adopted 
a procedural rule limiting the types of pleadings which can be filed in 
adjudicatory cases, analagous to the proposed rules discussed in con- 
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nection with rulemaking in this question. Section 1.730 of our rules 
(47 C. F. R., sec. 1. 730) permits the filing of oppositions to petitions, 
and replies to such oppositions. No other pleadings may be filed 
unless either requested by the Commission or unless the Motions 
Commissioner, for good cause shown on petition, has granted leave to 
file such additional pleadings. 

As shown by the report of the Commission accompanying adoption 
of this rule (19 F. R. 898 et. seq.), the Commission adopted this rule 
because in many cases, par ties were filing ‘‘multifarious and repetitious 
pleadings,” all of which had the effect of substantially increasing the 
si and complexity of deciding adjudicatory proceedings. 

The following personnel, by classes, are engaged in various 
sustte of rulemaking and adjudication. 


The Secretary, and staff bureau chiefs and assistant chiefs__.__.___.____- 43 
Economists - so aol sh cian lop cs sleet i oat an i a 2 
Lawyers (including those serving as hearing examiners) ____ - -_- eo 93 
Law clerks : gL Lee tee 2 
Statistical clerks___ ; 28a 5 xu hee POO JRA 6 
Accountants _ - eee eee ee a 28 
Secretaries iy aly — SS Ee ne ee aweisinns 95 
Clerks (general) ; np cn yo genes Ee A cet ak dc a ca 204 
Eng ineers oe ses <a pate vag tage oo se =o Seg atts ee ate eee 89 

tate and tariff examiners___-- Suet thei al eee Sace 6 
Utilities specialieta:<o wi... ....eu sb bow sweuus 04 eae cee ee A 5 


Excluded from this tabulation are personnel whose functions touch 
only tangentially on rulemaking and adjudicatory functions (such as 
messenger, employees of the Duplicating Division, and employees 
performing administrative.services); the Field Engineering and Moni- 
toring Bureau; the technical assistance and laboratory groups; and 
pers sonnel comprising our network study group. We have also 
excluded from this listing the members of the Commission itself, as 
well as members of the Commissioners’ personal staffs. 


VI. Untrormity or ADMINISTRATIVE PROCEDURES 


The Commission has made no direct attempts to make its pro- 
cedures for rulemaking and adjudication uniform with those of other 
agencies of the Government. Undoubtedly, however, some measure 
of uniformity has been indirectly brought about by adoption of the 
uniform procedural requirements of the Administrative Procedure 
Act. For example, after that act was enacted into law, the Commis- 
sion amended its rules of practice and procedure to the extent that 
such modification was necessary to bring our rules into conformity 
with the Administrative Procedure Act. Assuming other agencies 
did the same thing, as in all probability they did, then by indirection 
some uniformity in basic procedures has already been brought about. 

2. For the reasons stated in our answer to the preceding question, 
question 2 is inapplicable. 

3. Viewing our primary administrative functions as the adminis- 
tration of the Communications Act and regulation of the wire and 
radio communications industry under the statutory authority con- 
ferred on the Commission, most of our functions are performed pur- 
suant to specific statutory procedures which have specific application 
only to the Federal Communications Commission. 

Our regulatory and licensing jurisdiction over common carriers 
engaged in wire communications, for instance, and the procedures to 

95899—57—pt. 1la——-_18 
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be followed in adopting rules applicable to, or adjudicating contro- 
versies involving, such carriers, are contained in title II of the Com- 
munications Act (47 U.S. C., sec. 201 et seq.). Similarly, our regu- 
latory and licensing jurisdiction over persons engaged in radio or tele- 
vision broadcasting are set forth in title III of the act (47 U.S. C., 
sec. 301 et seq.) 

Where specific procedures exist in the Communications Act with 
respect to rulemaking, those procedures have been discussed in our 
answer to question 1 (a) of Part I: Rulemaking, supra. Specific pro- 
cedures governing our adjudicatory powers have similarly been listed 
and discussed in our answer to question 1 (a) of Part Il: Adjudication, 
supra. 

Of course, as indicated in other parts of this questionnaire, in certain 
instances, the Communications Act is silent as to the procedures to be 
followed in rulemaking or adjudication. In such instances, the pro- 
cedures followed are those specified in the appropriate sections of the 
Administrative Procedure Act. 


VII. Ruxues ror Apmission To PracricE AND FOR AVOIDANCE OF 
Conruicrt oF INTERESTS 


1. Section 1.713 of our rules (47 C. F. R., see. 1.713), governs the 
admission of attorneys to practice before the Commission. Subsec- 
tion (a) of this rule states that the Commission will maintain a regis- 
ter of attorneys admitted to practice before us. This same subsection 
further states that any attorney in good standing admitted to practice 
before any court of the United States, the District of Columbia, or the 
highest court of any State or Territory, may register by filing an 
affidavit to this effect on prescribed forms which we furnish. Subsec- 
tion (a) finally provides that the Commission, in its discretion, may 
require additional proof of attorney’s qualifications. Subsection (6) of 
this rule provides that attorneys who have not been admitted to prac- 
tice before the Commission may, in the discretion of the Commission, 
or of an officer ane rata ae be admitted pro hac vice. 


Section 1.714 (47 C. F. R., sec. 1.714), governs the eae or dis- 
barment of attorneys. Censure, suspension, disbarment, or revoca- 


tion of the right to practice is provided for in cases where it is found 
that a person practicing before us has concealed any material facts 
regarding his legal qualific ations, professional standing, character or 
integrity, or has failed to conform to recognized standards of profes- 
sional conduct. These sanctions can be invoked only after charges 
have been preferred against the practitioner by the Commission and 
after affording an opportunity to be heard on such charges. 
Representation aoe the ren is provided for in section 
1.711 of the rules (47 C. F. R., sec. 1.711), which provides that any 
person appearing be rhe the Commission or any of its representatives 
may be heard in person and may be accompanied, - prese oat and 
advised by counsel. Section 1.712 of the rules (47 C. F. R., sec. 1.712) 
provides that any person, in a representative abate, candiia 
business with the Commission, may be required to show his authority 
to act in such capacity. 
The Commission has not adopted any rules for the avoidance of 
conflict of interests of present members and employees. However, a 
statutory provision of the Communications Act prohibits any such 
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conflicting interests. Section 4 (b) of the act (47 U.S.C., see. 154 (b)), 
provides in pertinent part that no member of the Commission or 
employee thereof shall be financially interested in the manufacture 
or sale of radio apparatus or of apparatus for wire or radio com- 
munication ; in communication by wire or radio or in radio transmission 
of energy; in any company furnishing services or such apparatus to 
any company engaged i in communication by wire or radio or to any 
company manufacturing or selling apparatus used for communication 
by wire or radio; or in any company owining stocks, bonds, or other 
securities of any such company; nor be in the employ of or ‘hold any 
official relation to any person subject to any of the provisions of this 
act, nor own stocks, bonds, or other securities of any corporation 
subject to any of the provisions of this act. 

Insofar as the avoidance of conflict of interest with respect to 
present agency members is concerned, this same subsection of the 
Communications Act prohibits any Commissioner from engaging in 
any other business, vocation, profession, or employment. “But this 
same prohibition does not apply to the presentation or delivery of 
publications or papers for which a reasonable honorarium or com- 
pensation may be accepted. 

The Commission has formally adopted rules to prevent a conflict of 
interest on the part of both past agency members and employees. 
These prohibitions appear in sections 1.715 of our rules (47 C. F. R., 
sec. 1.715). Subsection (a) of this rule provides that no member, 
officer, or employee of the Commission shall, within 2 years after 
his service with the Commission is terminated, appear as attorney 
before a Commission in any cause or application which he has 
handled or passed upon while in the service of the Commission. 
Gaboactibe: (b) provides that no member, officer, or employee of the 
Commission (1) whose active service with the Commission has 
terminated but who is receiving pay while on annual leave not taken 
prior to separation from such active service; or (2) who is in any other 
leave status, shall appear as attorney or participate in the preparation 
or handling of any matter before, or to be submitted to, the Com- 
mission. 

3. With respect to question 3, we have not sought to make our rules 
governing the avoidance of conflict of interest of past or present agency 
members and employees uniform with those of other agencies. As 
to the statutory provision governing the avoidance of conflict of in- 
terest in the case of present Commission members of employees 
(discussed in our answer to the preceding question), since the statutory 
prohibitions have unique application to the subject matter of our 
jurisdiction alone, it is doubtful that any uniformity could be achieved 
on this point, except by congressional action. 


4. For the reasons given in our answer to the preceding question, 
question 4 is inapplicable. 


VIIL. Exemptions From THE ADMINISTRATIVE PRocEDURE AcT 


1. None of our functions are exempted from any of the provisions of 
the Administrative Procedure Act. Of course, with reference to cases 
of adjudication (as defined in the Administrative Procedure Act) 
which have been designated for hearing, certain procedures in the 
Administrative Procedure Act have by specific statutory provision 
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(47 U. S. C., sec. 409 (d)) been supplanted by the more stringent 
requirements of section 409 (a)—(c) of the Communications Act 
(47 U.S. C., sec. 409 (a)—(c)), which apply to our hearing cases. 

2. Since none of our functions is exempted from the Administrative 
Procedure Act, this question is inapplicable. 


IX. Court Decisions Arrectinc AGENCY FUNCTIONS 


Notre.—For the purposes of this question, we have classified as 
“major court decisions affecting agency procedural functions’ only 
those decisions of the courts (principally the U. S. Supreme Court) 
which have involved substantial procedural questions in the adminis- 
tration of the Communications Act and which constitute decisions of 
major significance to the field of administrative law. Of course, 
given the familiar dichotomy between substance and procedure, as 
well as the elusiveness of the distinction between the two, it is difficult 
at times to tell whether a case involves, in its strictest sense, nothing 
more than an agency procedural function. Where this problem has 
arisen with respect to the major decisions discussed below, we have 
chosen to include decisions which involve not only procedural func- 
tions, but also, substantive rights which cannot be separated from the 
question of procedure 

Major decisions involving our procedural functions, together with 
the data requested in this question, are as follows: 

Fede ral Communications Comm ISSiONn Vez Sande rs Brothers Radio 
Station (309 U.S. 470 (1940)): 

(1) Agency function affected——The narrow issue involved in the 
Sanders case is limited to the question of who has standing to seek 
review of administrative action. However, subsequent court decisions 
have extended the concept of standing enunciated in that case to other 
situations which involve proceedings before the Commission alone, so 
that now, one of the accepted bases for determining who is a ‘‘party in 
interest”’ for purposes of participating in proceedings before the Com- 
mission (either as an intervenor, a protestant, or as one seeking 
reconsideration of Commission action) is the same as that set out in 
the Sanders case. 

Where the doctrine of the Sanders case is pertinent to procedural 
functions before the Commission, the functions affected are those 
involving certain aspects of our adjudicatory powers, specifically, 
those discussed in our answers to questions 3 (1) (b);3 (1) (ec); and 7 of 
part I; Adjudication, supra. 

(2) Synopsis of court opinion.—In this case, the Sanders Bros. Co. 
was an existing licensee of a radio station, located in East Dubuque, 
lowa. The Telegraph Herald Co. filed an application for a new radio 
station, to be located across the Mississippi Kiver in Dubuque, Lowa. 
Sanders Bros. then filed an application for authority to move their 
station to Dubuque and moved subsequently to be permitted to 
intervene in the licensing proceeding on Telegraph Herald’s appli- 
cation. The Commission permitted intervention and ordered a 
consolidated hearing on both applications. At the hearing, Sanders 
Bros. offered evidence tending to show that area proposed to be 
served by both applicants was substantially the same and that the 
advertising revenue from that area was insufficient to support both 
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stations. The Commission granted the applications of both Telegraph 
Herald and Sanders. After a denial of its petition for rehearing, 
Sanders appealed to the Court of Appeals for the District of Columbia, 
which reversed, holding that the Commission had erred in failing to 
make findings on the alleged economic injury which would result to 
Sanders by the authorizetion of a new competing service in the same 
community. The Commission appealed to the Supreme Court, 
contending that since economic injury was not a ground for refusing 
a broadcast license, Sanders had no standing to appeal, since it was 
net as*..*.9 person ¢ aggrieved, or whose interests were adversely 
affected, by the Commission’s action,”’ within the meaning of section 
402 (b) (47 U.S. C., sec. 402 (b)), authorizing an appeal from the 
Commission’s orders. 

The Supreme Court held first that resulting economic injury to a 
rival station is not, in and of itself, and apart from considerations of 
the public interest, an element on which the Commission must ~~ 
findings in passing on an application for broadcast facilities (309 U. 
470, 473). However, with respect to the relationship between thse 
alleged economic injury which would result from the advent of new 
competition in the same area and standing to appeal, the Court held 
that this alleged economic injury conferred the required standing on 
the respondent (Sanders Bros.) to appeal under section 402 (b) ‘‘* * * 
and to raise, in the court below, any relevant question of law in respect 
of the order of the Commission” (309 U.S. 470, 477). 

While, as mentioned at the outset, the Sanders decision is concerned 
with the justiciability of administrative action for the purposes of 
appellate jurisdiction, subsequent court decisions have extended this 
“economic injury”? or Sanders standing so that it is now one of the 
recognized bases for determining who is ‘entitled to intervene in Com- 
mission proceedings (under sec. 309 (b) of the Communications Act, 
47 U.S. C., see. 309 (b)); to protest grants made without hearing 
(sec. 309 (c), 47 U.S. C., see. 309 (c)); or to petition for rehearing 
or reconsideration (sec. 405, 47 U.S. C., see. 405). 

(8) Modification in our practice as a result of the Sanders decision.— 
The Supreme Court’s decision in the Sanders case was handed down 
on March 25, 1940. We have not formally adopted any rules based 
on the Sanders case. However, as a matter of practice, where eco- 
nomic injury which would stem from newly authorized broadcast 
facilities within the same area is alleged as the basis for standing to 
intervene in, to protest grants without hearing, or to seek rehearing 
of Commission decisions — making new grants, the Commission recog- 
nizes such alleged economic injury as a basis for permitting participa- 
tion in proceedings before us. 

While our rules do not prescribe the manner in which such alleged 
injury shall be brought to our attention, this is done by the filing of 
an appropriate petition setting forth factual data and allegations on 
the injury which would ensue to an existing licensee or competing 
medium of mass communications (such as the publisher of a news- 
paper). Upon examination of this petition and any supporting data 
attached thereto, the Commission makes a decision as to whether the 
petitioner is a “party in interest” or ‘‘person aggrieved, or whose 
interests would be adversely affected by” a grant and issues an order 
permitting participation. 
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Federal Communications Commission v. National Broadcasting Co 
Inc. (KOA) (319 U.S. 239 (1943)): 

_(1) Agency function affected —The agency functions involved in the 

case are our adjudicatory powers, specifically, the circumstances 
under which the Commission is required to accord an existing license 
a hearing prior to modification of its license. The right to a hearing 
in this context has been discussed in subanswer (9) to question 3 (a) 
of Part II: Adjudication, supra. 

(2) Synopsis of court’s opinion.—In the KOA case, the National 
Broadcasting Co. (NBC) was licensed to operate a clear-channel sta- 
tion KOA in Denver, Colo., on a specified frequency. A Boston, 
Mass., station, WHDH, which had a license to operate on the same 
frequency (but on less power and daytime only), applied for authority 
to increase its transmitting power and to operate on an unlimited 
time basis. KOA petitioned to intervene in the proceeding on 
WHODH’s application for new operating authority, but its petition 
was denied. Nor was KOA permitted to appear and participate in 
the hearing. Subsequently, however, the Commission permitted 
KOA to file briefs and to present an oral argument amicus curiae. 
After denial of its petition for rehearing and a grant of WHDH’s 
application for authority to change its operations, KOA appealed to 
the court of appeals. In that court, it contended (insofar as is perti- 
nent here) that the grant of W HDH's application constituted a 
modification of KOA’s license, and hence, that KOA was entitled to 
a hearing under section 312 (b) of the C ommunications Act (now sec. 
316, 47 U.S. C., sec. 316). That court agreed with KOA, holding 
that KOA should have been made a party. ‘On appeal to the Supreme 
Court of the United States, the Supreme Court upheld the court of 
appeals. 

The Supreme Court held first (319 U. S. 239, 243) that KOA was 
entitled to be made a party to and to participate in the proceeding on 
WHDH’s application. This holding was based on the ground that 
since the electrical interference KOA would suffer from WHDH’s 
new operations constituted an indirect modification in the terms of 
KOA’s license, KOA had a statutory right under then section 312 (b) 
to show cause why the proposed order “‘modifying”’ its license should 
not issue. The Court additionally held (319 U. S. 239, 247) that 
because of the new interference KOA would suffer if WHDH’s appli- 
cation were granted, KOA was a person aggrieved, or whose interests 
would be adversely affected by the grant, and hence, had standing to 
appeal the decision granting WHDH’s application. 

While this latter holding on standing to appeal is not concerned with 
our functions, it is important for the reason that the legal injury which 
an appellant must show in cases of electrical interference in order to 
have standing to participate in proceedings on license applications 
other than his own is the same as that which he must establish for 
standing to appeal. Thus, where electrical interference which an 
existing licensee would suffer by virtue of a new grant is the basis for 
standing to appeal or participate in proceedings before us, the licensee 
must show that the interference he would suffer falls within his nor- 
mally protected contours.’ 

1 The “normally protected contour” of a radio station is the area in which a licensee is protected from 
interference caused by the signals of stations operating on the same or adjacent channels. This “‘contour’’ 


varies, depending on the class to which a station belongs (i. e., whether the station is a clear-channel station, 
or a regional or local station) under the definitions contained in our engineering standards. 
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(3) Modification in our practices as a result of the KOA decision.— 
The Supreme Court’s decision in the KOA case (which establishes the 
other basis for standing to appeal or to participate as a “party in 
interest” in proceedings before us, i. e., electrical interference within 
one’s normally protected contours) was handed down on May 17, 
1943. 

As a result of the KOA case, the Commission has adopted several 
procedural changes in its practice, which appear now in sections 1.387 
and 1.388 of subpart D of our rules relating to applications and pro- 
ceedings affecting radio licensees under title III of the Communica- 
tions Act (47 C. F. R., sees. 1.387 and 1.388, respectively). 

Section 1.387 of the rules governs the procedures to be followed 
when an application for radio facilities has been designated hog hearing. 
The pertinent parts of this rule are 1.387 (b) (1) and ( Section 
1.387 (b) (1) provides that where an application has haa designated 
for hearing, the Commission will on its own motion name as a party 
to such hear ing any existing licensee or holder of an outstanding con- 
struction permit who, if the application were granted, would suffer 
electrical interference within his normally protected contour as pre- 
. ribed by the Commission’s rules and _ regulations. Section 

.387 (b) (2) provides that the Commission will similarly name on its 
own vib ta as a party to a hearing any existing licensee or holder of 
an outstanding construction permit whose license or construction 
permit would have to be modified or revoked, or whose application for 
license renewal would have to be denied, in the event the application 
in question were granted. 

As to the right of intervention by petition in such cases, section 1.388 
of the rules, supra, provides that where the Commission has failed on 
its own motion to name as a party to a hearing any person specified in 
section 1.387 (b), such party will be permitted to participate in the 
proceeding by filing a petition to intervene showing that he comes 
within the provisions of section 1.387 (b) (1) and (2). Where the 
petition for intervention is based on a claim that a grant of the ques- 
tioned application would cause interference within the normally 
protected contours of an existing station or a station for which a 
construction permit is outstanding, the petition must be accompanied 
by an affidavit of a qualified radio engineer which shall show, either 
by reference to the Commission’s engineering standards or to actual 
measurements made in accordance with the methods prescribed in the 
standards, that electrical interference will be caused within the nor- 
mally protected contours of an existing station or station for which a 
construction permit is outstanding. 

Shortly after the KOA decision was handed down in 1943, the Com- 
mission modified its practices to conform to the requirements of that 
case. This modification of practice consisted of following the pro- 
cedures discussed in connection to sections 1.387 (b) (1) and (2), and 
1.388, supra. However, while these practices were followed at that 
early date, they were never formally embodied in rules until January 
16, 1946, at which time the Commission formally adopted and pub- 
lished sections 1.387 and 1.388, supra, thus codifying its existing 
practices (11 F. R. 890). 

Ashbacker Radio Cor poration v. Federal Communications Commission 

(326 U. S. 327 (1945)): 

(1) Agency function affected—Our adjudicatory functions are 

affected by the Ashbacker decision, specifically, the procedures to be 
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followed in the hearing of mutually exclusive applications for the same 
facility.” With reference to this questionnaire, the functions involved 
are those discussed in our answers to question 3 (I) (c) and subanswer 
(6) to question 4 (6), Part II: Adjudication, supra. 

(2) Synopsis of court opinion.—In this case in March of 1944, 
Fetzer Broadcasting Co. filed an application for authority to construct 
a new radio station in Grand Rapids, Mich., for operation on 1230 kilo- 
cycles at 250 watts power, unlimited time. In May of the same year, 
before the Fetzer application had been acted on, Ashbacker Radio 
Corp. filed an application for authority to change the operating fre- 
quency of its station, WKBZ, in Muskegon, Mich., from its present 
frequency of 1490 kilocycles (250 watts, unlimited time), to 1230 kilo- 
cycles, the same frequency Fetzer had requested. The ( omission 
found that the two applications were mutually exclusive, since simul- 
taneous operation of both on the same frequency would result in 
mutually destructive interference to the signals of each other. The 
Commission granted Fetzer’s application without hearing in June 1944, 
and on the same day, designated Ashbacker’s application for hearing. 
The Commission denied a subsequent petition for rehearing filed by 
Ashbacker, directed against a grant of the Fetzer application, stating 
in substance that a grant of Fetzer’s application did not preclude a 
grant of Ashbacker’s application, and at the hearing held on Ash- 
backer’s application, that applicant would have an opportunity to 
show that it could better serve the public interest than Fetzer. 

On certiorari to the United States Supreme Court, that Court held 
(326 U. S. 327, 333) that ““* * * where two bona fide applications 
are mutually exclusive the grant of one without a hearing to both 
deprives the loser of the opportunity which Congress chose to give 
him,’’ that is, a right under section 309 (b) (47 U.S. C., sec. 309 (b)) 
to a hearing on one’s application prior to its denial. This decision 
was rested on the then provisions of section 309 (a)* which provided 
that if the Commission, after examination of an application, was 
unable to determine that a grant thereof would serve the public 
interest, convenience, or necessity, it must notify the applicant of the 
inability to make such a finding and “‘* * * shall fix and give notice 
of a time and place for a hearing thereon.” In interpreting this 
statutory right to a hearing in the context of rights of two competing 
applicants for the same facility, the Court noted that the procedures 
the Commission had followed in practical effect nullified this statutory 
right. Moreover, given the earlier grant of Fetzer’s application this 
procedure placed Ashbacker under a greater burden of displacing an 
existing licensee than Ashbacker would have had if its application 
had been heard simultaneously with Fetzer’s. 

Modifications in our practice as a result of the Ashbacker 
decision—The Ashbacker case, which in effect requires that two or more 
mutually exclusive applications must be heard simultaneously before 
the Commission can determine which applicant is best qualified to 
serve the public interest, was decided on December 3, 1945. 

While at the time of the decision, the Commission had procedural 
rules providing for consolidated hearings on mutually exclusive appli- 
cations, it did not (as noted by the Supreme Court, footnote 9, 326 

2 The principle of the Ashbacker case is not confined to hearings on applications arising under the Com- 
munications Act. The courts have extended ‘‘Ashbacker rights’’ to other Federal regulatory agencies, such 
as the Civil Aeronautics Board, who are called upon to decide the merits of competing applicants. 

3 At the time the Ashbacker case was decided, the statutory right to a hearing on one’s application prior 


to its denial was contained in section 309 (a). Since the Communications Act Amendments, 1952, that 
statutory right appears in section 309 (b). 





or 
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U. S. 327, 333) have a “‘cutoff” rule which provided that in order for 
an application for a given frequency to be co comparatively with 
earlier filed applications for the same facility, the later application 
had to be filed within a certain time. 

Our original ‘cutoff’? rule governing the time in which applications 
had to be filed in order to be eligible for comparative hearing with 
earlier filed applications for the same facility was adopted in 1946 
(11 F. R. 13972) as a result of the Supreme Court’s suggestion in the 
Ashbacker case. The present version of this cutoff ae is contained 
in section 1.387 (b) (3) (47 C. F. R., sec. 1.387 (b) (3)), which provides 
that when a case is designated for hearing, the Commission will on 
its own motion name as a party to the hearing any person who has 
filed a mutually exclusive application which, under section 1.724 (b) 
of our rules, will be consolidated with a prior application, or appli- 
cations. Section 1.724 (b) of the rules (47 C. F. R., see. 1.724 (b)) in 
turn provides that any application which is mutually exclusive with 
another application or applications already designated for hearing will 
be consolidated for hearing with such earlier filed applications only if 
the application in question is filed at least 30 days before the date on 
which the hearing on the prior applications is scheduled. A proviso 
to this section then distinguishes between broadcast and nonbroadcast 
applications. In broadcast matters, a mutually exclusive application 
will be consolidated for hearing with earlier filed applications only if 
the later application has been filed not later than 10 days after public 
notice has been given by the Commission of its order designating the 
prior applications for hearing. Where the later application for broad- 
cast facilities is filed more than 10 days after public notice of the 
order of designation for hearing of the prior applications, it will be 
dismissed without prejudice and be eligible for refiling only after a 
final decision is rendered by the Commission with respect to the prior 
applications, or after such earlier filed applications are dismissed or 
removed from hearing status. As to nonbroadcast matters, the proviso 
to section 1.724 (b) “states that if the scheduled date for hearing is 
changed, the date last set shall govern in determining the timeliness 
of the filing of later applications. 

Section 1.724 (b) was originally adopted in 1946, and was amended 
in 1953 (18 F. R. 939), 1954 (19 F. R. 4443), and 1955 (20 F. R. 10161). 
The nature of the changes involved have already been discussed. 

Federal Communications Commission v. WJR, The Goodwill Station, 
Inc. (337 U.S. 265 (1948)): 

(1) Agency functions affected—The WJR case establishes several 
propositions. With respect to standing to appeal (and thus, to par- 
ticipate as a ‘party in interest” in proceedings before the Commission), 
the WJR case establishes the converse of the KOA case, that is, 
electrical interference resulting from a new station which would be 
caused beyond an existing station’s normally protected contours 
affords no legal basis for standing.t In this respect, this case touches 
on the same “adjudic atory functions discussed in connection with the 
KOA case, supra. 

4 The spelling out of this proposition was actually left to the court of appeals to decide on remand (337 
U. 8. 265, 285). The court of appeals so decided, holding that since the electrical interference alleged by 
WIR would fall outside WJR’s normally protected contours, WJR had no right to intervene in or be made 
& party to the proceeding before the Commission on Coastal Plain’s application. Nor did it have standing 


to appeal from such decision (WJR, The Goodwill Station, Inc. v. Federal Communications Commission, 85 
U.S. App. D. C. 392, 178 F. 2d 720). 
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More importantly, the WJR case involves the basic question of 
the “‘* * * extent to which due process of law, as guaranteed by the 
fifth amendment, requires Federal administrative tribunals to accord 
the right of oral argument to one claiming to be adversely affected by 
their action, more particularly upon questions of law’’ (337 U. S. 265, 
267). In light of the decision reached in the WJR case (discussed 
fully below), the specific adjudicatory functions involved are those 
relating to intervention (question 3 (I) (6), Adjudication). 

(2) Synopsis of the court’s opinion —The facts of the WJR case are 
complicated. Insofar as they are pertinent here, WJR was licensed by 
the Commission as a clear-channel station, to broadcast day and night, 
on a frequency of 760 kilocycles. After WJR was licensed, Coastal 
Plains Broadcasting Co. filed an application for a permit to construct 
a new class IT station to broadcast from Tarboro, N. C., on the same 
frequency as WJR. WJR sought to intervene in the proceeding on 
Coastal Plain’s application, contending that Coastal’s operation would 
cause objectionable interference to WJR’s signals. The alleged inter- 
ference which would be caused, however, lay outside WJR’s protected 
service area. The Commission, without allowing WJR oral argument, 
denied WJR the right to participate in the Coastal Plains proceeding, 
principally on the ground that Coastal’s operations would not cause 
interference within WJR’s protected contours. Thus, in effect, the 
Commission treated as a demurrer the legal sufficiency of WJR’s 
allegations. WJR appealed to the United States Court of Appeals 
for the District of Columbia Circuit, which ruled that WJR’s claims 
of objectionable interference pres sented a question of law, on which 
WJR was accorded the right to oral argument under the fifth amend- 
ment. That court did not pass on the legal sufficiency of WJR’s 
allegations in support of its petition for intervention. 

Qn certiorari to the United States Supreme Court, the Supreme 
Court reversed the court of appeals. The Supreme Court first held 
the court of appeals had erred in its ruling to the effect that due process 
of the fifth amendment in all cases requires the right of oral argument 
of all questions of law, irrespective of the legal sufficiency of the 
question of law sought to be argued (337 U.S. 265, 274-277). 

With specific reference to proceedings under the Communications 
Act, the Court first noted that the only express requirement for oral 
argument in the Communications Act was in section 409 (a) (47 
U.S. C., sec. 409 (a)), where oral argument was required on exceptions 
to an initial decision.© Then, descending to the question of the rights 
of an existing licensee to participate in proceedings on the application 
of another party, the court noted that WJR’s claimed right to par- 
ticipate under section 312 (now sec. 316) of our act depended both on 
section 4 (j) of our act (47 U.S. C., sec. 154 (j)), which gives the Com- 
mission authority to conduct its proceedings i in such a manner as will 
best conduce to the proper dispatch of business, and the Supreme 
Court’s own decision in the KOA case. (It will be recalled that the 
right to participate accorded by the KOA decision was rested on the 
indirect modification of an outstanding license which would result 
from new interference caused within an existing licensee’s protected 
contours). As to section 4 (j) of our act, the Court held first that it 


5 Since the amendment of sec. 309 (c) of our act in 1956 (Public Law No. 391, 84th Cong., 2d sess.; 70 Stat. 3), 
there is now an additional express provision regarding oral argument. Under the amended protest pro- 
cedure, one is entitled to oral argument on facts or matters in a protest which, even if true, would constitute 
no ground for setting aside a grant. 
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had been left to the Commission’s discretion to decide when it should 
allow oral argument in situations where Congress itself has not ex- 
pressly conferred the right of oral argument (337 U.S. 265, 281-282). 

Next, the Supreme Court held the court below had erred in refusing 
to decide the question of whether WJR’s allegations stated a legally 
sufficient case of indirect modification of WJR’s license, in light of the 
Supreme Court’s earlier decision in the KOA case (337 U. S. 265, 

284-285). Accordingly, the proceeding was remanded for a decision 
on the question of whether allegations of electrical interference which 
would occur beyond a station’s protected service area constituted a 
legally sufficient basis for finding an indirect modification of a license, 

and hence, the right to participate before the Commission on Coastal 
Plain’s applic ation, or to appeal from any order granting that applica- 
tion. As indicated in our first footnote to the discussion of this case, 

the court of appeals held it did not and dismissed. 

(3) Modification of practices as a result of the WJR decision.—Since 
the WJR case affirmed the Commission’s right to treat as on demurrer 
facts which stated no legally sufficient basis for relief (or here, no basis 
for participating in a license proceeding on the application of another 
party), there was no need to modify our practices in this respect. 

However, in connection with the WJR case, the Commission would 
like to mention a recurrent problem in the field of administrative law, 
that is, the circumstance under which a trial-type (evidentiary) 
hearing is needed as opposed to the circumstances under which a 
hearing should properly consist of only oral argument. In line with 
the thesis advanced by Prof. Kenneth Culp Davis in a recent article, 
The Requirement of a Trial-Type Hearing, which appeared in 70 
Harvard Law Review 193-280, it is our belief that the length of 
administrative hearings could be considerably shortened if statutes 
which now provide in generic terms the right to a “hearing”? were 
modified so as to provide specifically for the cireumstances in which a 
full evidentiary hearing was to be held, as opposed to those in which 
oral argument alone sufficed. As pointed out in Professor Davis’ 
article, the evidentiary type of hearing is appropriate only to situations 
where ‘ ‘adjudicative” facts are in issue, that is “* * * facts about 
the parties and their activities * * * usually answering the questions 
of who did what, where, when, how, why, with what motive or intent” 
(70 Harvard Law Review 193, 199). On the other hand, the hearing 
on “legislative facts”, which involve “* * * general facts which help 
the tribunal decide questions of law, policy, and discretion” (idem) 
should be limited to oral argument, as historically has been the 
practice of courts in “hearing’’ questions of law. 

The failure of most statutes ® to differentiate between these two 
distinct types of situations in effect compels an agency to hold a full, 
evidentiary hearing where there is a statutory requirement for a 
hearing, even where only questions of law or policy are involved. 
Naturally, this adds materially to the length and expense of proceed- 
ings, many of which could be decided on the basis of oral argument 
alone. Moreover, where questions of law or policy alone are involved, 
it leads to the rather absurd result of having witnesses “‘testify’’ 
as to what the law or policy is or should be, whereas such issues of 

6 Our own act contains one exception. Sec. 309 (c), the protest procedure, permits the Commission to 


treat as on demurrer facts, matters, etc., which would not constitute a ground for setting aside a protested 
grant. The “hearing’’ on facts so treated is limited specifically to oral argument. 
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“legislative fact’? should be, and in courts are, determined on the 
basis of briefs and oral argument. (See 70 Harvard Law Review 
193, 214-218.) 

Therefore, in the event agency responses to this questionnaire will 
lead to changes in present requirements of law, we earnestly urge that 
serious consideration be given to the recommendations made by 
Professor Davis in this article. 

meee Broadcasting Co. v. Federal Communications Commission 
(85 U.S. App. D. C. 40, 175 F. 2d 351 (1949)) 

(1) Agency funetion affected.—The Johnston Broadcasting case sets 
forth the legally essential requirements for a valid decision in making 
a comparison between two or more competing applicants for the 
purpose of selecting the best qualified applicant from the public in- 
terest viewpoint. While the requirements of this case cut across 
many of our adjudicatory functions, the principal function they relate 
to is the formulation of agency decisions. Therefore, with respect to 
other parts of this questionnaire, the function affected is that oe 
ously discussed in connection with initial decisions (question 5 (f), 
Adjudication, supra). (Since virtually all adjudicatory cases desig- 
nated for hearing are heard first by one of our examiners, the Johnston 
Broadcasting Co. has its initial impact at this level. However, the 
requirements of this case are fully applicable to agency for mulation 
of a final decision upon review of an initial decision, thus bringing 
into play the functions indirectly discussed in question 5 5 (g), Adjudi- 
cation, supra.) 

(2) Synopsis of the court’s opinion.—For all practical purposes, the 
facts of the Johnston Broadcasting case, insofar as the guides laid 
down therein are concerned, are not germane here. What is impor- 
tant is the court’s extended discussion of the essentials for legally 
valid conclusions in adjudicating comparative qualifications of appli- 
cants, as distinguished from the conclusions that an applicant meets 
the minimal statutory qualifications. 

As stated by the court (85 U. S. App. D. C. 40, 46), the following 

requirements are essential in comparative consideration: 
* * * (1) The bases or reasons for the final conclusion must be clearly stated. 
(2) That conclusion must be a rational result from findings of ultimate facts, and 
those findings must be sufficient in number and substance to support the con- 
clusion. (3) The ultimate facts as found must appear as rational inferences from 
the findings of basic facts. (4) The findings of the basic facts must be supported 
by substantial evidence. (5) Findings must be made in respect to every differ- 
ence, except those which are frivolous or wholly unsubstantial, between the appli- 
cations indicated by the evidence and advanced by one of the parties as effective. 
(6) The final conclusion must be upon a composite consideration of the findings 
as to the several differences, pro and con each applicant. 

Modification in practices as a result of the Johnston Broadcasting 
pen —The Johnston case was decided in 1949. At that time, the 
Commission was already following the practices set forth in the 
Johnston case, as indicated by the court’s discussion of the specific 
manner in which the various comparative factors were weighed there. 
(See 85 U. S. App. D. C. 40, 46-48.) Therefore, no changes in our 
practices were necessitated. 

Scripps-Howard Radio, Inc. v. Federal Communications Commission 
(89 U.S. App. D. C. 13, 189 F. 2d 677; cert. den. 342 U. S. 830): 

(1) Agency function affected.—The Scripps-Howard case is important 
principally for the reason that it upholds the Commission’s practice 
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of not according comparative treatment of matters of basic statutory 
qualification. ‘The functions affected are the same as those discussed 
in the preceding case, Johnston Broadcasting. 

(2) Synopsis “of the court’s opinion.— Insofar as the point under con- 
side ‘ration here is concerned, the Commission had found both Scripps- 
Howard and a competing ¢ applicant basically qualified to be licensees. 
Accordingly, it held a comparative hearing to determine, from the 
public interest standpoint, which applicant was best qualified. The 
application of the competing company, Cleveland Broadcasting Co., 
was granted. On appeal, Scripps- Howard contended the Commission 
had erred, inter alia, in not considering the respective financial re- 
sources of the competing applicants on a comparative basis. 

The court of appeals affirmed the Commission’s decision. Apropos 
of our practice of not treating relative financial strength of the appli- 
cants on a comparative basis, the court noted that, admittedly, 
Scripps-Howard’s greater financial resources were demonstrated both 
by the evidence and findings. However, the court noted, this relative 


superiority ‘‘* * * was considered. No more is required. The 
award need not go to the |financially] stronger” (89 U. S. App. D.C, 
13,17). (On this point, it should be pointed out that the Commission 


considers basic statutory matters of qualification—legal, technical, 
and financial qualification—as absolute requirements, which are not 
to be treated compare atively. 

Either an applicant is iaoalie technically, or financially qualified, 
or he is red If he is not qualified, his application is not entitled to 
comparative treatment (Simmons v. Federal Communications Com- 
mission, 79 U.S. App. D. C. 264, 145 F. 2d 578) although he may be 
entitled to a threshold hearing if facts are in issue, as to whether o1 
not he meets the minimum qualifications. Conversely, if one is 
qualified, it cannot be said that he 1s “more”’ legally, financially, or 
technically qualified than another applicant, any more than it can be 
said that one person has attained ‘‘more”’ legal majority than another. 

Admittedly, of course, greater strength in any of these basic statutory 
requirements might have an indirect bearing on other comparative 
criteria, such as the ability to effectuate promised programing. But 
if that is so, that relative superiority is properly compared under the 
comparative criterion which it is subordinate to.) 

The Scripps-Howard case also extends the principles of the Johnston 
Broadcasting case and makes it clear that after comparative prefer- 
ences have been accorded the applicants, the Commission cannot 
select the best qualified applicant on a purely quantitative bese A 
qualitative judgment as to the weight to be accorded each preference 
must be m: sn and the ultimate selection must be based on that weigh- 
ing (89 U.S. App D. C. 13, 16). 

(3) Modi ‘foaiion in our practice as a result of the Scripps-Howard 
decision.—Since the court affirmed the Commission in the case, no 
changes in practice were necessitated. 
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